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STATE OF NEW YORK

7811
I N SENATE
June 11, 2014

Introduced by Sen. SAVINO -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Energy and Tel econmuni -
cations

AN ACT to anend the public service law, in relation to narketing prac-
ti ces of energy services conpanies

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature finds that on March 14,
1996, the public service conm ssion authorized energy services conpani es
(ESCCs) to conpete with traditional utilities to supply consunmers with
el ectricity or natural gas. Since then, approximately 85 ESCOs have
beconme certified to provide electricity in New York state and over 100
ESCOs have becone certified to provide natural gas. The |legislature
further finds that on Cctober 19, 2012, the public service comm ssion
instituted a new proceeding (12-M0476) to exam ne aspects of the resi-
dential and small non-residential retail energy narkets in the state,
during the course of which proceeding, the departnent of public service
found that sone |arge scale non-residential custoners were benefiting
fromconpetition, while sone small non-residential and residentia
custoners were not benefiting and paying nore for energy than they typi-
cally would pay with their utility. The legislature further finds that
t he proceedi ng di scovered "maj or weaknesses in the residential and snmal
non-residential retail energy markets due to the |ack of accurate, tran-
sparent and useful information and marketing behavior that creates and
too often relies on custoner confusion.” Therefore, to protect custom
ers, the legislature finds it necessary to establish enhanced penalties
to end abusive practices.

S 2. The public service law is anmended by adding a new article 4-Cto
read as foll ows:

ARTI CLE 4-C
ENERGY SERVI CE COVPANI ES
SECTI ON 89- Q ENERGY SERVI CES COVPANY MARKETI NG STANDARDS.

S 89-Q ENERGY SERVI CES COVPANY NMARKETI NG STANDARDS. 1. FOR THE

PURPCSE OF THI S SECTI ON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) "ENERGY SERVI CES COMPANY" OR "ESCO, " SHALL MEAN ANY ENTITY ELI QG -
BLE TO SELL ENERGY SERVI CES TO END USE CUSTOVERS USI NG THE TRANSM SS| ON
OR DI STRI BUTI ON SYSTEM OF A UTI LI TY CORPORATI ON.

(B) "DISTRIBUTION UTILITY" SHALL MEAN A GAS OR ELECTRI C CORPORATI ON
OMI NG, OPERATI NG OR MANAG NG ELECTRI C OR GAS FACI LI TI ES FOR THE PURPGOSE
OF DI STRI BUTI NG GAS OR ELECTRICI TY TO END USERS.

(© "ESCO MARKETI NG REPRESENTATI VE" SHALL MEAN ANY EMPLOYEE OR AGENT
OF AN ESCO THAT ENGAGES I N ANY MARKETI NG ACTIVITY | NTENDED TO ENRCLL,
CONTRACT OR SELL ENERGY SERVI CES TO END USE CUSTOVERS W TH SUCH ESCO.

(D) "1 NDEPENDENT THI RD PARTY VERI FI CATI ON' SHALL MEAN THE CONFI RVATI ON
OF A CUSTOVER S AGREEMENT TO TAKE SERVI CE FROM AN ESCO, BY AN ENTITY
THAT 1S | NDEPENDENT OF THE ESCO.

(E) "ESCO MARKETI NG OPT- QUT REG STRY" SHALL MEAN A LI ST OF RESI DENTI AL
AND SMALL NON- RESI DENTI AL CUSTOMERS THAT DO NOT WANT TO BE CALLED BY AN
ESCO OR ESCO MARKETI NG REPRESENTATI VE.

2. THE COWM SSI ON SHALL DI RECT EACH ENERGY SERVI CES COMPANY AND ANY
ESCO MARKETI NG REPRESENTATIVE SELLING OR OFFERING FOR SALE ENERGY
SERVI CES TO RESI DENTI AL OR SMALL NON- RESI DENTI AL CUSTOVERS TO

(A) REMOVE A RESI DENTI AL OR SMALL NON RESI DENTI AL CUSTOVER S  NAME,
TELEPHONE, AND CONTACT | NFORVATI ON FROM ANY ESCO MARKETI NG DATABASE UPON
SUCH RESI DENTI AL OR SMALL NON- RESI DENTI AL CUSTOVER S REQUEST;

(B) PROVIDE TO A POTENTIAL RESIDENTIAL OR SMALL NON- RESI DENTI AL
CUSTOVER: THE NAME OF THE ESCO MARKETI NG REPRESENTATI VE ON THE CALL, THE
NAVE OF THE ESCO ON WHOSE BEHALF THE CALL |S BEI NG MADE AND THE PURPCSE
OF SUCH CALL AND, UPON REQUEST, THE ESCO MARKETI NG REPRESENTATI VE' S
| DENTI FI CATI ON NUMBER,;

(© | NDI CATE THAT THE CONTRACT FOR PROVI SI ON OF ENERGY SERVI CES BY AN
ESCO W LL NOT AFFECT THE RESI DENTI AL OR SMALL NON- RESI DENTI AL CUSTOMER' S
EXI STING RELATIONSH P W TH THE DI STRI BUTI ON UTI LI TY SERVI CE OTHER THAN
THAT SUCH RESI DENTI AL OR SMVALL NON- RESI DENTI AL CUSTOVER WLL NO LONGER
BE PURCHASI NG ELECTRI CI TY AND/ OR NATURAL GAS FROM THE DI STRI BUTI ON UTI L-
I TY;

(D) | MVEDI ATELY TRANSFER A RESIDENTIAL OR SMALL NON RESI DENTI AL
CUSTOVER TO A REPRESENTATI VE WHO SPEAKS THE RESI DENTI AL OR SMALL NON- RE-
SI DENTI AL CUSTOMER' S PRI MARY LANGUAGE OR TERM NATE THE CALL,;

(E) USE | NDEPENDENT THI RD PARTY VERIFI CATION, AS APPROVED BY THE
COM SSION, PRIOR TO ENROLLI NG A RESI DENTI AL OR SMALL NON- RESI DENTI AL
CUSTOVER;, AND

(F) PROH BI' T ESCO MARKETI NG REPRESENTATI VES FROM ASSERTI NG THAT AN
ESCO | S ACTI NG ON BEHALF OF A DI STRI BUTI ON UTI LI TY.

3. (A THE COW SSION SHALL REQUIRE EACH DI STRIBUTION UTILITY TO
ESTABLI SH AN ESCO MARKETI NG OPT- QUT REQ STRY. EACH DI STRI BUTI ON  UTI LI TY
SHALL PROVI DE AN ANNUAL NOTI CE TO I TS RESI DENTI AL AND SMALL NON- RESI DEN-
TI AL CUSTOVERS ON HOW SUCH CUSTOVERS NMAY ACCESS AND ENRCLL ONTO I TS ESCO
MARKETI NG OPT- QUT REQ STRY.

(B) NO ESCO OR ESCO MARKETI NG REPRESENTATI VE SHALL MARKET, | NCLUDI NG
BUT NOT LIM TED TO TELEPHONE CALLS, TO A RESI DENTI AL OR SVMALL NON- RESI -
DENTI AL CUSTOMVERS THAT 1S ON A DI STRIBUTION UTILITY' S ESCO MARKETI NG
OPT- QUT REQ STRY.

4. (A) THE COWM SSION | S HEREBY GRANTED THE AUTHORITY, SUBJECT TO
PARAGRAPH (B) OF THI'S SUBDI VISION, TO ASSESS A ClIVIL PENALTY NOT TO
EXCEED ONE THOUSAND DOLLARS AGAI NST ANY ESCO WHEN SUCH ESCO OR I TS ESCO
MARKETI NG REPRESENTATI VES KNOW NGLY FAI LS OR NEGLECTS TO COVPLY W TH ANY
PROVISION OF TH S SECTI ON OR ANY REGULATI ON OR ORDER OF THE COWM SS| ON
| MPLEMENTI NG OR ENFORCI NG THE PROVI SI ONS OF THI' S SECTION. I N THE CASE OF
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A CONTI NU NG VI OLATI ON, THE COW SSI ON | S HEREBY AUTHORI ZED TO DEEM EACH
DAY A SEPARATE AND DI STI NCT OFFENSE.

(B) VWHENEVER THE COWMM SSI ON HAS REASON TO BELI EVE THAT AN ESCO SHOULD
BE SUBJECT TO | MPCSI TION OF A CIVIL PENALTY OR PENALTIES AS SET FORTH I N
THI'S SUBDI VI SI ON, THE COWM SSI ON SHALL NOTIFY SUCH ESCO. SUCH NOTI CE
SHALL | NCLUDE, BUT SHALL NOT BE LIMTED TO (1) THE DATE AND A BRI EF
DESCRI PTI ON OF THE FACTS AND NATURE OF EACH ACT OR FAILURE TO ACT FOR
VH CH SUCH PENALTY | S PROPOSED; (11) THE AMOUNT OF EACH PENALTY THAT THE
COW SSI ON PROPOSES TO ASSESS; AND (I11) THE OPTI ON TO REQUEST A HEARI NG
TO DEMONSTRATE WHY THE PROPCSED PENALTY OR PENALTIES SHOULD NOT BE
ASSESSED AGAI NST SUCH ESCO.

5. NOTHING IN THI S SECTI ON SHALL BE DEEMED TO LIM T ANY AUTHORITY OF
THE COW SSION OR THE LONG | SLAND PONER AUTHORI TY TO LIM T, SUSPEND OR
REVOKE THE ELI G BILITY OF AN ENERGY SERVI CES COWANY OR ESCO NMARKETI NG
REPRESENTATI VE TO SELL, OFFER, OR MARKET ENERGY SERVI CES FOR VI OLATI ON
OF ANY PROVI SI ON OF LAW RULE, REGULATI ON OR POLI CY ENFORCEABLE BY THE
COW SSI ON OR THE LONG | SLAND PONER AUTHORI TY.

6. NOTHING IN THI'S SECTI ON SHALL LIMT THE AUTHORI TY OF THE COW SSI ON
OR THE LONG | SLAND PONER AUTHORI TY TO ADOPT ADDI TI ONAL ORDERS, GUI DE-
LI NES, PRACTI CES, POLICIES, RULES OR REGULATI ONS RELATI NG TO THE MARKET-
| NG PRACTI CES OF ENERGY SERVI CES COVPANI ES TO RESI DENTI AL, SMALL NON RE-
S| DENTI AL AND COMMVERCI AL CUSTOVERS, VWHETHER | N PERSON (| NCLUDI NG DOOR TO
DOOR), OR BY MAIL, TELEPHONE OR OTHER ELECTRONI C MEANS, THAT ARE NOT
| NCONSI STENT W TH THE PROVI SI ONS OF THI' S SECTI ON.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw, provided however that the public service conm ssion
is authorized and directed to take any and all actions, including but
not limted to the pronul gation of any orders, guidelines, practices,
policies, rules and regul ati ons necessary to inplenment the provisions of
this act on or before such effective date.



