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STATE OF NEW YORK

5732
2013- 2014 Regul ar Sessi ons
I N SENATE
June 10, 2013

Introduced by Sen. PERKINS -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the crimnal procedure law, in relation to confidential
i nformant s

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The crimnal procedure law is anmended by adding a new
section 60.23 to read as foll ows:

S 60.23 RULES OF EVI DENCE; CONFI DENTI AL | NFORMANTS.

1. AS USED IN TH'S SECTION, THE FOLLON NG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS:

(A) " CONFI DENTI AL | NFORVMANT" MEANS A PERSON WHO COOPERATES WTH A LAW
ENFORCEMENT AGENCY CONFI DENTI ALLY I N ORDER TO PROTECT THE PERSON OR THE
AGENCY' S | NTELLI GENCE GATHERI NG OR | NVESTI GATI VE EFFORTS AND:

(1) SEEKS TO AVO D ARREST OR PROSECUTION FOR A CRIME, OR MTIGATE
PUNI SHVENT FOR A CRIME I N WHI CH A SENTENCE W LL BE OR HAS BEEN | MPOSED,;
AND

(I'l) 1S ABLE, BY REASON OF H'S OR HER FAM LI ARI TY OR CLOSE ASSCCI ATI ON
W TH SUSPECTED CRI M NALS, TGO

(A) MAKE A CONTROLLED BUY OR CONTROLLED SALE OF CONTRABAND, CONTROLLED
SUBSTANCES, OR OTHER | TEM5S THAT ARE MATERIAL TO A CRIM NAL | NVESTI -
GATI ON;

(B) SUPPLY REGULAR OR CONSTANT | NFORMATI ON ABOUT SUSPECTED OR ACTUAL
CRIM NAL ACTIVITIES TO A LAW ENFORCEMENT AGENCY; OR

(C) OTHERW SE PROVI DE | NFORMATI ON | MPORTANT TO ONGO NG CRI'M NAL | NTEL-
LI GENCE GATHERI NG OR CRI M NAL | NVESTI GATI VE EFFORTS.

(B) "CONTROLLED BUY" MEANS THE PURCHASE OF CONTRABAND, CONTROLLED
SUBSTANCES, OR OTHER | TEMS THAT ARE MATERI AL TO A CRI M NAL | NVESTI GATI ON
FROM A TARGET OFFENDER WHICH IS | NI TI ATED, MANAGED, OVERSEEN OR PARTI C-
| PATED I N BY LAW ENFORCEMENT PERSONNEL W TH THE KNOALEDGE OF A CONFI DEN-
TI AL | NFORMANT.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(©) "CONTROLLED SALE" MEANS THE SALE OF CONTRABAND, CONTROLLED
SUBSTANCES, OR OTHER | TEMS THAT ARE MATERI AL TO A CRI M NAL | NVESTI GATI ON
TO A TARGET OFFENDER WHICH IS | NI TI ATED, MANAGED, OVERSEEN, OR PARTI G-
| PATED | N BY LAW ENFORCEMENT PERSONNEL W TH THE KNOW.EDGE OF A CONFI DEN-
TI AL | NFORVANT.

(D) "LAW ENFORCEMENT AGENCY" MEANS ANY ACGENCY HAVI NG A PRI MARY M SSI ON
OF PREVENTING AND DETECTING CRIME AND THE ENFORCEMENT OF THE PENAL,
CRI M NAL, TRAFFIC, OR H G-MAY LAWS OF THE STATE AND THAT I N FURTHERANCE
OF THAT PRI MARY M SSI ON EMPLOYS LAW ENFORCEMENT OFFI CERS.

(E) "TARGET OFFENDER' MEANS THE PERSON SUSPECTED BY LAW ENFORCEMENT
PERSONNEL TO BE | MPLI CATED IN CRIM NAL ACTS BY THE ACTIVITIES OF A
CONFI DENTI AL | NFORMANT.

2. A LAW ENFORCEMENT AGENCY THAT USED CONFI DENTI AL | NFORVANTS SHALL:

(A) INFORM EACH PERSON WHO IS REQUESTED TO SERVE AS A CONFI DENTI AL
I NFORVANT THAT THE AGENCY CANNOT PROM SE | NDUCEMENTS SUCH AS A GRANT OF
| MVUNI TY, DROPPED OR REDUCED CHARGES, OR REDUCED SENTENCES OR PLACEMENT
ON PROBATI ON | N EXCHANGE FOR SERVI NG AS A CONFI DENTI AL | NFORMANT.

(B) 1 NFORM EACH PERSON WHO | S REQUESTED TO SERVE AS A CONFI DENTI AL
I NFORVANT THAT THE VALUE OF H' S OR HER ASS|I STANCE AS A CONFI DENTI AL
I NFORVANT AND ANY EFFECT THAT ASSI STANCE MAY HAVE ON PENDI NG CRI M NAL
MATTERS CAN BE DETERM NED ONLY BY THE APPROPRI ATE LEGAL AUTHORI TY.

(© EACH PERSON WHO IS SCLICITED TO ACT AS A CONFI DENTI AL | NFORVANT
MUST BE G VEN THE OPPORTUNI TY TO CONSULT WTH LEGAL COUNSEL BEFCORE
ENTERI NG | NTO A SUBSTANTI AL ASSI STANCE AGREEMENT. | F THE PERSON IS NOT
REPRESENTED BY LEGAL COUNSEL AT THE TIME OF THE SOLICI TATION, THE LAW
ENFORCEMENT AGENCY MJUST ADVI SE THE PERSON OF HI S OR HER RI GHT TO CONSULT
WTH LEGAL COUNSEL BEFCORE ENTERING |NTO THE SUBSTANTI AL ASSI STANCE
AGREEMENT.

(D) ENSURE THAT ALL PERSONNEL WHO ARE | NVOLVED IN THE USE OR RECRUI T-
MENT OF CONFI DENTI AL | NFORVANTS ARE TRAI NED I N THE LAW ENFORCEMENT AGEN-
CY' S PCLI CI ES AND PROCEDURES. THE AGENCY SHALL KEEP DOCUMENTATI ON DEMON-
STRATI NG THE DATE OF SUCH TRAI NI NG

(E) ADOPT PCLI CI ES AND PROCEDURES THAT ASSI GN THE H GHEST PRICRITY I N
OPERATI ONAL DECI SI ONS AND ACTI ONS TO THE PRESERVATI ON OF THE SAFETY OF
CONFI DENTI AL | NFORVANTS, LAW ENFORCEMENT PERSONNEL, TARGET OFFENDERS,
AND THE PUBLI C.

3. A LAW ENFORCEMENT AGENCY THAT USES CONFI DENTI AL | NFORVANTS SHALL
ESTABLI SH PCLICIES AND PROCEDURES ADDRESSI NG THE RECRUI TMENT, CONTROL
AND USE OF CONFI DENTI AL | NFORVANTS. THE POLICIES AND PROCEDURES SHALL
STATE THE:

(A) | NFORVATION THAT THE LAW ENFORCEMENT AGENCY SHALL NMAI NTAIN
CONCERNI NG EACH CONFI DENTI AL | NFORVMANT;

(B) GENERAL GUI DELI NES FOR HANDLI NG CONFI DENTI AL | NFORVANTS;

(© PROCESS TO ADVISE A CONFIDENTIAL | NFORVANT OF  CONDI Tl ONS,
RESTRI CTI ONS, AND PROCEDURES ASSOCI ATED W TH PARTI Cl PATI NG | N THE AGEN-
CY' S I NVESTI GATI VE OR | NTELLI GENCE GATHERI NG ACTI VI Tl ES;

(D) DESI GNATED SUPERVI SORY OCR COWWAND LEVEL REVIEW AND OVERSIGHT |IN
THE USE OF A CONFI DENTI AL | NFORMANT;

(E) LIMTS OR RESTRI CTI ONS ON OFF- DUTY ASSOCI ATI ON OR SOCI AL RELATI ON-
SH PS BY AGENCY PERSONNEL | NVOLVED I N | NVESTI GATI VE OR | NTELLI GENCE
GATHERI NG W TH CONFI DENTI AL | NFORMANTS;

(F) GUIDELI NES TO DEACTI VATE CONFI DENTI AL | NFORVANTS, | NCLUDI NG GUI DE-
LI NES FOR DEACTI VATI NG COVMUNI CATI ONS W TH CONFI DENTI AL | NFORMANTS; AND

(G LEVEL OF SUPERVI SCRY APPROVAL REQUI RED BEFORE A JUVENILE 1S USED
AS A CONFI DENTI AL | NFORMANT.
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4, A LAW ENFORCEMENT AGENCY THAT USES CONFI DENTI AL | NFORMANTS SHALL
ESTABLI SH POLI CIl ES AND PROCEDURES TO ASSESS THE SUI TABILITY OF USING A
PERSON AS A CONFI DENTI AL | NFORMANT BY CONSI DERI NG THE M NI MUM FOLLOW NG
FACTORS:

(A) THE PERSON S AGE, MATURITY AND MENTAL CAPACI TY | F SUCH PERSON | S
MENTALLY DI SABLED AS SUCH TERM IS DEFINED IN SUBDI VISION THREE OF
SECTION 1. 03 OF THE MENTAL HYA ENE LAW

(B) THE RI SK THE PERSON POSES TO ADVERSELY AFFECT A PRESENT OR POTEN-
TI AL | NVESTI GATI ON OR PROSECUTI ON;

(© THE EFFECT UPON AGENCY EFFORTS THAT THE DI SCLOSURE OF THE PERSON S
COOPERATI ON | N THE COWUNI TY MAY HAVE;

(D) WHETHER THE PERSON IS A SUBSTANCE ABUSER OR HAS A HI STORY OF
SUBSTANCE ABUSE OR IS I N A COURT- SUPERVI SED DRUG TREATMENT PROGRAM

(E) THE RISK OF PHYSICAL HARM TO THE PERSON, H' S OR HER | MVEDI ATE
FAM LY, OR CLCSE ASSOCI ATES AS A RESULT OCOF PROVIDI NG | NFORMATION OR
ASSI STANCE, OR UPON THE DI SCLOSURE OF THE PERSON S ASS|I STANCE TO THE
COWLNI TY;

(F) WHETHER THE PERSON HAS SHOAN ANY | NDI CATI ON OF EMOTI ONAL | NSTABI L-
| TY, UNRELI ABILITY OR OF FURNI SHI NG FALSE | NFORMATI ON:;

(G THE PERSON' S CRIM NAL HI STORY OR PRI OR CRI M NAL RECORD; AND

(H WHETHER THE USE OF THE PERSON | S | MPORTANT TO OR VITAL TO THE
SUCCESS OF AN | NVESTI GATI ON.

5. A LAW ENFORCEMENT AGENCY THAT USES CONFI DENTI AL | NFORMANTS SHALL
ESTABLI SH WRI TTEN SECURI TY PROCEDURES THAT, AT A M NI MUM

(A) PROVI DE FOR THE SECURED RETENTI ON OF ANY RECORDS RELATED TO THE
LAW ENFORCEMENT AGENCY' S CONFI DENTI AL SOURCES, | NCLUDI NG ACCESS TO FI LES
| DENTI FYI NG THE | DENTI TY OF CONFI DENTI AL SOURCES;

(B) LIMT AVAILABI LI TY TO RECORDS RELATI NG TO CONFI DENTI AL | NFORMANTS
TO THOSE W THI N THE LAW ENFORCEMENT AGENCY OR LAW ENFORCEMENT COWUNI TY
HAVI NG A NEED TO KNOW OR REVI EW THOSE RECORDS, OR TO THOSE WHOSE ACCESS
HAS BEEN REQUI RED BY COURT PROCESS OR ORDER;

(© REQUI RE NOTATI ON OF EACH PERSON WHO ACCESSES SUCH RECORDS AND THE
DATE THAT THE RECORDS ARE ACCESSED;

(D) PROVI DE FOR REVI EW AND OVERSI GHT BY THE LAW ENFORCEMENT AGENCY TO
ENSURE THAT THE SECURI TY PROCEDURES ARE FOLLOWED; AND

(E) DEFINE THE PROCESS BY VWH CH RECORDS CONCERNING A CONFI DENTI AL
| NFORMANT MAY BE LAWFULLY DESTROYED.

6. A STATE OR LOCAL LAW ENFORCEMENT AGENCY THAT USES CONFI DENTI AL
| NFORMANTS SHALL PERFORM A PERI ODI C REVI EW OF ACTUAL AGENCY CONFI DENTI AL
| NFORMANT PRACTI CES TO ENSURE CONFORM TY W TH THE AGENCY' S POLI CIES AND
PROCEDURES AND THI' S SECTI ON.

7. THE PROVI SIONS OF THI' S SECTI ON AND POLI Cl ES AND PROCEDURES ADOPTED
PURSUANT TO THI S SECTI ON DO NOT GRANT ANY RIGHT OR ENTITLEMENT TO A
CONFI DENTI AL | NFORMANT OR A PERSON VWHO | S REQUESTED TO BE A CONFI DENTI AL
| NFORMANT, AND ANY FAILURE TO ABIDE BY TH S SECTI ON MAY NOT BE RELI ED
UPON TO CREATE ANY ADDI TI ONAL RI GHT, SUBSTANTI VE OR PROCEDURAL, ENFORCE-
ABLE AT LAW BY A DEFENDANT IN A CRI M NAL PROCEEDI NG

S 2. This act shall take effect on the first of November next succeed-
ing the date on which it shall have becone a | aw



