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STATE OF NEW YORK

5725
2013- 2014 Regul ar Sessi ons
I N SENATE
June 7, 2013

Introduced by Sen. ZELDIN -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to autonobile
manuf act urers and busi ness practices by franchisors

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 5 of section 415 of the vehicle and traffic | aw
i s amended by addi ng a new paragraph b-2 to read as foll ows:

B-2. A STATEMENT | NDI CATI NG | F ANY | NTEREST EXI STS IN THE APPLI CANT' S
FRANCHI SE ENTITY BY A PERSON OR ENTITY DESCRI BED | N PARAGRAPH F OF
SUBDI VI SI ON SEVEN OF THI' S SECTI ON, AND THE EXTENT OF SUCH | NTEREST.

S 2. Paragraph f of subdivision 7 of section 415 of the vehicle and
traffic law, as added by chapter 490 of the | aws of 2008, is anended to
read as follows:

f. EXCEPT AS PROVI DED | N PARAGRAPH (BB) OF SUBDI VI SION TWO OF SECTI ON
FOUR HUNDRED SI XTY- THREE OF THI S TI TLE:

(1) The comm ssioner shall not issue any certificate of registration
authorized by this section to any franchi sor, MANUFACTURER, DI STRI BUTOR
BRANCH OR FACTORY BRANCH, as such [termis] TERMS ARE defined in section
four hundred sixty-two of this title, OR TO ANY SUBSI DI ARY, AFFI LI ATE OR
CONTROLLED ENTITY THEREOF, except that the conm ssioner nay renew such
certificate previously issued or otherwise approved to operate to a
franchisor prior to [Miy second, two thousand two] JANUARY FI RST, TWO
THOUSAND FOUR

(1) ON OR AFTER THE EFFECTI VE DATE OF TH S SUBPARAGRAPH, THE COW S-
SIONER SHALL NOT | SSUE ANY CERTI FI CATE OF REG STRATI ON, OR RENEW ANY
CERTI FI CATE | SSUED AFTER JANUARY FI RST, TWD THOUSAND FOUR TO ANY MOTOR
VEH CLE DEALER IN WHICH A FRANCH SOR, MANUFACTURER, DI STRI BUTOR
DI STRI BUTOR BRANCH OR FACTORY BRANCH, AS SUCH TERMS ARE DEFINED IN
SECTI ON  FOUR HUNDRED Sl XTY-TWO OF THI S TI TLE, OR ANY SUBSI DI ARY, AFFI L-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD11010- 02- 3
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| ATE OR CONTROLLED ENTITY THERECF, HAS ACQU RED, OR POSSESSES, A
CONTROLLI NG | NTEREST I N THE FRANCHI SE ENTI TY EXCEPT:

(1) WHEN OPERATING SUCH FRANCH SE FOR A TEMPORARY PERI OD, NOT TO
EXCEED ONE YEAR, DURI NG THE TRANSI TI ON FROM ONE OWNER OF THE MOTOR VEHI -
CLE DEALERSH P TO ANOTHER, PROVI DED, HOWEVER, THAT SUCH TEMPORARY PERI OD
MAY BE EXTENDED ONCE FOR AN ADDI TI ONAL PERI OD NOT TO EXCEED ONE YEAR FOR
GO0D CAUSE. PROVI DED THAT FOR FRANCHI SORS OF HOUSE COACHES, THE PERIOD
OF TEMPORARY OWNERSHI P OF A FRANCHI SED HOUSE COACH DEALERSHI P MAY BE
EXTENDED | N ONE YEAR | NCREMENTS FOR GOOD CAUSE SHOWN, EXCEPT THAT THE
AGGREGATE OF SUCH EXTENSI ONS SHALL NOT EXCEED FI VE YEARS; OR

(2) WHEN OPERATING SUCH FRANCH SE TEMPORARI LY UNDER A PLAN W TH AN
| NDEPENDENT | NDI VI DUAL WHO | S OBLI GATED TO MAKE A SI GNI FI CANT | NVESTMENT
I N THE DEALERSHI P THAT IS SUBJECT TO LOSS AND HAS AN OMERSHI P | NTEREST
OR EXPECTS TO ACQU RE FULL OMERSH P |IN A REASONABLE PERI OD UNDER
REASONABLE TERVMS AND CONDI TI ONS, PROVI DED THAT A REASONABLE PERI OD SHALL
BE PRESUMED TO NOT EXCEED El GHT YEARS.

S 3. Paragraph (d) of subdivision 1 of section 463 of the vehicle and
traffic law, as added by chapter 490 of the |l aws of 2008, is anended to
read as foll ows:

(d) To participate in any training program unless such program is

expressly limted to specific information necessary to sell or service
the nodel s of vehicles the dealer is authorized to sell or service under
the dealer's franchise with that franchisor. A franchisor shall not

unreasonably require an owner or dealer principal of a dealership to
attend any neeting or training program A franchisor who requires
participation in a training program as authorized by this paragraph
shall [to the |argest extent practicable nmake all reasonable efforts to
limt or reinburse the expenses of a dealer incurred in attendi ng such
progran] PROVI DE THE TRAI NI NG AT A LOCATION WTHIN A FIFTY MLE RADI US
OF THE DEALER S PLACE OF BUSI NESS OR OTHERW SE REI MBURSE THE DEALER FOR
ALL TRAVEL, HOTEL AND MEAL EXPENSES AS WELL AS THE SALARIES OF DEALER-
SH P EMPLOYEES FOR THE PERI OD OF THEI R ATTENDANCE AT THE REQUI RED TRAI N-
ING Nothing in this paragraph shall be deened to prohibit any training
program | ocated within a dealer's own principal place of business.

S 4. Subdivision 1 of section 463 of the vehicle and traffic lawis
anmended by addi ng a new paragraph (e) to read as foll ows:

(E) TO SELL, OFFER TO SELL, OR SELL EXCLUSIVELY AN EXTENDED SERVI CE
CONTRACT, EXTENDED MAI NTENANCE PLAN OR SI M LAR PRODUCT, | NCLUDI NG BUT
NOT LI M TED TO, GAP PRODUCTS, OFFERED, ENDORSED OR SPONSORED BY THE
FRANCHI SOR BY THE FOLLOW NG MEANS:

(1) BY A STATEMENT MADE BY THE FRANCHI SOR THAT FAI LURE TO DO SO W LL
SUBSTANTI ALLY AND ADVERSELY | MPACT THE DEALER, OR

(2) BY A PROVISION IN A FRANCH SE AGREEMENT THAT THE DEALER SELL,
OFFER TO SELL, OR SELL EXCLUSIVELY AN EXTENDED SERVI CE CONTRACT,
EXTENDED MAI NTENANCE PLAN OR SI M LAR PRODUCT OFFERED, ENDORSED OR SPON
SORED BY THE FRANCHI SOR;, OR

(3) BY MEASURI NG THE DEALER S PERFORMANCE UNDER THE FRANCHI SE BASED ON
THE SALE OF EXTENDED SERVI CE CONTRACTS, EXTENDED MAI NTENANCE PLANS OR
SI M LAR PRODUCTS OFFERED, ENDORSED OR SPONSORED BY THE MANUFACTURER OR
DI STRI BUTOR, OR

(4) BY REQU RING THE DEALER TO ACTI VELY PROMOTE THE SALE OF EXTENDED
SERVI CE CONTRACTS, EXTENDED MAINTENANCE PLANS OR SIMLAR PRODUCTS
OFFERED, ENDORSED OR SPONSORED BY THE FRANCHI SOR

NOTHI NG I N THI' S SECTI ON SHALL PROHI BI T A FRANCH SOR FROM

(A) | NCENTI VI ZI NG A DEALER THAT MAKES THE VOLUNTARY DECI SI ON TO OFFER
TO SELL, SELL OR SELL EXCLUSI VELY AN EXTENDED SERVI CE CONTRACT, EXTENDED
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MAI NTENANCE PLAN OR SI M LAR PRODUCT, | NCLUDI NG, BUT NOT LIMTED TO  GAP
PRODUCTS, OFFERED, ENDORSED OR SPONSORED BY THE FRANCHI SOR, OR

(B) REQUIRING THAT A DEALER THAT SELLS AN EXTENDED SERVI CE CONTRACT,
EXTENDED MAI NTENANCE PLAN, OR SIMLAR PRODUCT THAT IS NOT OFFERED
ENDORSED OR SPONSORED BY THE FRANCHI SOR, DI SCLOSE TO THE CONSUMER THE
DI SCLOSURES REQUI RED UNDER SECTI ON SEVEN THOUSAND NI NE HUNDRED FIVE OF
THE | NSURANCE LAW

S 5. Paragraph (b) of subdivision 2 of section 463 of the vehicle and
traffic aw, as anended by chapter 490 of the |laws of 2008, is anended
to read as foll ows:

(b) To directly or indirectly coerce or attenpt to coerce any fran-
chi sed notor vehicle dealer to enter into any agreenent with such fran-
chisor or officer, agent or other representative thereof, or to do any
other act prejudicial to the nonetary interests or property rights of
said dealer by threatening to [cancel any unexpired contractual agree-
ment existing between such franchisor and] TERM NATE said dealer
Provi ded, however, that good faith notice to any franchi sed notor vehi -
cle dealer of said dealer's violation of any ternms or provisions of such
franchi se shall not constitute a violation of this article.

S 6. Paragraph (c) of subdivision 2 of section 463 of the vehicle and
traffic law, as anended by chapter 490 of the |aws of 2008, is anended
to read as foll ows:

(c) (1) To condition the renewal or extension of a franchise on a
franchi sed notor vehicle dealer's substantial renovation of the dealer's
place of business or on the construction, purchase, acquisition or
rental of a new place of business by the franchi sed notor vehicle deal er
unl ess the franchi sor has advi sed the franchi sed notor vehicle dealer in
witing of its intent to inpose such a condition wthin a reasonable
time prior to the effective date of the proposed date of renewal or
extension (but in no case less than one hundred eighty days) and
provided the franchisor denonstrates the need for such change in the
pl ace of business and the reasonabl eness of such demand in view of the
need to service the public and the econonic conditions existing in the
aut onobil e industry at the tine such action would be required of the
franchi sed notor vehicle dealer. As part of any such condition the fran-
chisor shall agree, in witing, to supply the dealer with a reasonabl e
quantity and m x of additional new notor vehicles which, as determ ned
by a reasonabl e anal ysis of market conditions, are projected to neet the
sal es | evel s necessary to support the increased overhead incurred by the
franchi sed not or vehi cl e dealer by reason of such renovation,
construction, purchase, acquisition or rental of a new place of busi-
ness.

(2) TO REQUI RE OR ATTEMPT TO REQUI RE A FRANCHI SED MOTOR VEHI CLE DEALER
TO PURCHASE GOODS, BUILDING MATERIALS, OR SERVICES FOR THE DEALER S
PLACE OF BUSI NESS, |INCLUDING BUT NOT LIMTED TO OFFICE FURN TURE
DESI GN FEATURES, FLOORI NG, AND WALL COVERI NGS, FROM A VENDOR CHOSEN BY
THE FRANCHI SOR | F SUBSTANTI ALLY SIM LAR GOODS, BU LDING MATERIALS, OR
SERVI CES OF LI KE APPEARANCE AND QUALI TY, ARE AVAI LABLE FROM OTHER SOURC-
ES, PROVIDED, HOWNEVER, THAT THE GOODS OR BUI LDI NG MATERI ALS ARE NOT
SUBJECT TO THE FRANCHI SOR' S | NTELLECTUAL PROPERTY OR TRADEMARK RI GHTS.
NOTHING IN THI'S SUBDI VISION SHALL BE CONSTRUED TO ALLOW A FRANCHI SED
MOTOR VEH CLE DEALER TO | MPAIR OR ELI M NATE A FRANCHI SOR' S | NTELLECTUAL
PROPERTY OR TRADEMARK RI GHTS.

(3) EXCEPT AS NECESSARY TO COWLY WTH A HEALTH OR SAFETY LAW OR TO
COWLY W TH A TECHNOLOGY REQUI REMENT COWPLI ANCE, WHICH | S NECESSARY TO
SELL OR SERVICE A MOTOR VEHI CLE THAT THE FRANCHI SED MOTOR VEHI CLE DEALER
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IS AUTHORIZED OR LICENSED BY THE FRANCH SOR TO SELL OR SERVI CE, TO
REQUI RE A FRANCHI SED MOTOR VEHI CLE DEALER TO

(1) CONSTRUCT A NEW DEALER FACI LI TY OR MATERI ALLY ALTER OR REMODEL AN
EXI STI NG DEALER FACI LI TY BEFORE THE DATE THAT IS TEN YEARS AFTER THE
DATE THE CONSTRUCTI ON OF THE NEW DEALER FACI LI TY AT THAT LOCATI ON WAS
COWPLETED REGARDLESS OF WHETHER UNDER THE OWNERSHI P OF THE CURRENT OR
PREVI QUS NEW MOTOR VEH CLE DEALER, |F THE CONSTRUCTI ON SUBSTANTI ALLY
COWPLI ED W TH THE FRANCHI SOR' S BRAND | MAGE STANDARDS OR PLANS THAT THE
FRANCHI SOR PROVIDED OR APPROVED AT THE TIME THE CONSTRUCTI ON WAS
COVPLETED; OR

(1'l) MATERI ALLY ALTER AN EXI STI NG DEALER FACI LI TY BEFORE THE DATE THAT
I'S TEN YEARS AFTER THE DATE THE PREVI QUS ALTERATI ON OR REMODELI NG AT
THAT LOCATION WAS COWPLETED, | F THE PREVI QUS ALTERATI ON OR REMODELI NG
SUBSTANTI ALLY COVPLI ED W TH THE FRANCHI SOR'S BRAND | MAGE STANDARDS OR
PLANS THAT THE FRANCHI SCR PROVI DED OR APPROVED;

AS USED IN THI S SUBPARAGRAPH, " MATERI ALLY ALTER":

(1) MEANS A SI GNI FI CANT ARCHI TECTURAL, STRUCTURAL, DESI G\, REDESI GN OR
REMODEL MODI FI CATION  TO A DEALERSHI P FACI LI TY THAT | S DI RECTLY RELATED
TO THE EFFECTI VE SALE OR SERVI CE OF A MOTOR VEHI CLE FOR WHI CH THE FRAN-
CH SED MOTOR VEH CLE DEALER HOLDS A VALID LI CENSE TO SELL OR SERVI CE;
AND

(1'1) DOES NOT | NCLUDE ROUTI NE MAI NTENANCE, SUCH AS | NTERI OR PAI NTI NG
REASONABLY NECESSARY TO KEEP A DEALERSHI P FACI LI TY | N ATTRACTI VE CONDI -
TI ON.

NOTHI NG I N TH S SUBPARAGRAPH SHALL PROHI BI T A FRANCH SOR FROM

(1) PROVIDI NG A LUMP SUM PAYMENT TO ASSI ST A FRANCHI SED MOTCR VEHI CLE
DEALER TO MAKE A FACI LI TY | MPROVEMENT OR TO PAY FOR A SI GN OR A FRANCHI -
SOR | MAGE ELEMENT, |F THE PAYMENT IS NOT DEPENDENT ON THE FRANCH SED
MOTOR VEH CLE DEALER SELLI NG OR PURCHASING A SPECIFIC NUMBER OF NEW
VEHI CLES;

(1) CONTINUI NG A PROGRAM THAT IS I N EFFECT AS OF THE EFFECTI VE DATE
OF TH S PARAGRAPH W TH MORE THAN ONE FRANCH SED MOTOR VEHI CLE DEALER I N
THE STATE OR TO RENEW NG OR MODI FYI NG SUCH PROGRAM OR

(1'11) PROVI DI NG REI MBURSEMENT TO A FRANCHI SED MOTOR VEHI CLE DEALER ON
REASONABLE, WRI TTEN TERMS FOR A SUBSTANTI AL PORTION OF THE FRANCH SED
MOTOR VEH CLE DEALER S COST OF MAKI NG A FACI LI TY | MPROVEMENT OR | NSTALL-
I NG SI GNAGE OR A FRANCHI SOR | MAGE ELEMENT, PROVI DED THAT SUCH PROGRAM | S
NOT DEPENDENT UPON PER VEH CLE SALES OR PURCHASES BY THE FRANCHI SED
MOTOR VEH CLE DEALER

(4) TO DENY A FRANCHI SED MOTOR VEHI CLE DEALER A BRAND | MAGE STANDARD
PAYMENT, | NCENTI VE OR ALLOMNCE | F THE FRANCH SED MOTCOR VEHI CLE DEALER,
W TH THE FRANCH SOR S APPROVAL, HAS BEGUN RENOVATIONS OR CONSTRUCTI ON
I NTENDED TO COWVPLY W TH THE FRANCH SOR S BRAND | MAGE STANDARD PROGRAM
AND THE FRANCHI SOR HAS SUBSTANTI ALLY CHANGED OR TERM NATED THE PROGRAM

(5) TO FAIL TO TAKE | NTO ACCOUNT ALL COMVERCI ALLY REASONABLE FACTCRS,
I NCLUDI NG, BUT NOT LIMTED TO, THE NUMBER OF SHI FTS THAT A DEALER WLL
EMPLOY IN |ITS SERVICE OPERATION, WHEN DETERM NING FACILITY SPACE
REQUI REMENTS.

(6) TO REQU RE OR ATTEMPT TO REQUI RE A FRANCHI SED MOTCR VEHI CLE DEALER
TO ESTABLI SH OR MAI NTAI N EXCLUSI VE DEALERSHI P FACI LI TI ES UNLESS JUSTI -
FI ED BY CURRENT AND REASONABLY EXPECTED FUTURE LOCAL MARKET SHARE AND
ECONOM C CONDI TI ONS, AND LOCAL MARKET SHARE EXI STING IN THE DEALER S
RELEVANT MARKET AREA AT THE TI ME THE REQUEST FOR EXCLUSI VE FACILITIES I S
MADE; PROVI DED THAT THE FOREGO NG SHALL NOT RESTRICT THE TERMS AND
CONDI TITONS OF ANY AGREEMENT FOR VWH CH THE DEALER HAS VOLUNTARI LY
ACCEPTED VALUABLE CONSI DERATI ON SEPARATE FROM THE FRANCHI SED MOTOR VEHI -
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CLE DEALER S RI GHT TO SELL AND SERVI CE MOTOR VEHI CLES FOR THE FRANCHI -
SOR. THE FACT THAT LOCAL, FACI NG COWPETI TI VE BRAND DEALERSH PS HAVE
EXCLUSI VE DEALERSHI P FACI LI TI ES SHALL CONSTI TUTE NON- CONCLUSI VE EVI DENCE
THAT CURRENT ECONOM C CONDI TI ONS MAY JUSTI FY THE REQUI REMENT TO ESTAB-
LI SH AND MAI NTAI N EXCLUSI VE DEALERSHI P FACI LI Tl ES.

(7) TO REQUI RE A SI TE CONTROL PROVI SI ON REGARDI NG THE DEALER S PLACE
OF BUSINESS TO SURVI VE OR CONTI NUE AFTER THE TERM NATI ON OF SUCH DEAL-
ER' S FRANCHI SE | F THE TERM NATION | S DUE TO THE DI SCONTI NUATION OF THE
LI NE- MAKE THAT WAS THE SUBJECT OF THE AGREEMENT.

S 7. Paragraph (o) of subdivision 2 of section 463 of the vehicle and
traffic aw, as anended by chapter 490 of the |laws of 2008, is anended
to read as foll ows:

(o) (1) Upon a termnation of a franchise by a franchisor or fran-
chi sed notor vehicle dealer under this article, to refuse to accept a
return of new and unused current nodel notor vehicle inventory which has
been acquired fromthe franchi sor, new and unused noncurrent nodel notor
vehi cl e inventory which has been acquired fromthe franchi sor within one
hundred [twenty] EICGHTY days of the effective date of the term nation;
supplies, parts, equiprment, SIGNAGE and furnishings purchased from the
franchisor or its approved sources and special tools. The obligation of
t he franchi sor, EXCEPT W TH RESPECT TO SI GNACE shall be limted to the
repurchase of the above property which is unaltered and undamaged, in
good and useabl e condition, and, in the case of supplies, parts and
equi pnent to those itens which are currently listed in the franchisor's
supplies and parts list. IN THE CASE OF Sl GNAGE, EQUI PMVENT
FURNI SHINGS, AND SPECIAL TOOLS, THE FRANCHI SOR | S OBLI GATED TO REPUR-
CHASE ANY FRANCHI SOR REQU RED OR APPROVED S| GNAGE, EQUI PMENT,
FURNI SHI NGS, AND SPECI AL TOOLS PURCHASED W THI N THE FI VE YEARS PRECEDI NG
TERM NATI ON AND WVHICH | S | N GOOD AND USEABLE CONDI TI ON. Furthernore, the
obligation of the franchisor to repurchase supplies upon a term nation,
cancel l ati on or nonrenewal by a franchi sed notor vehicle dealer shall be
limted to supplies nandated by the franchisor. Parts eligible for
repur chase shall include parts which have been renunbered in the current
parts list but which are identical in design and material to the
currently nunbered part. The return rights afforded the franchi sed notor
vehi cl e deal er under the provisions of the paragraph shall be in addi-
tion to those, if any, provided in the franchise agreenent.

(2) The franchisor shall pay fair and reasonabl e conpensation for the
above described property upon repurchase. In the case of new notor vehi -
cle inventory, accessories and parts, fair and reasonable conpensation
shall in no instance be | ess than the net acquisition price paid by the
franchi sed notor vehicle dealer to the franchisor or its approved sourc-
es. |IN THE CASE OF EQUI PVMENT, FURNI SHI NGS, AND SPECI AL TOOLS FAIR AND
REASONABLE COWPENSATI ON SHALL BE THE PRICE PAID FOR THE | TEM AND FOR
THE SI GNAGE REASONABLE COWPENSATI ON SHALL BE THE PRICE PAID FOR SUCH
| TEM LESS DEPRECI ATI ON FOR EACH AS SET FORTH I N | NTERNAL REVENUE CODE OF
ONE- FI FTEENTH OF THE I NI TI AL COST PER YEAR STARTI NG THE YEAR FOLLOW NG
THE DEALER S ACQUISITION OF THE I TEM | N THE CASE OF A LEASE BY A FRAN-
CH SEE FROM A FRANCHI SOR OF SI GNAGE, EQUI PMENT, FURNI SHI NGS, AND SPECI AL
TOOLS, SUCH LEASE SHALL BE TERM NATED W THOUT PENALTY. Upon a term -
nation of a franchise by a franchisor, within thirty days of such term -
nati on, the franchisor shall send to the franchi sed notor vehicle deal er
i nstructions on the nethodol ogy by which the franchised notor vehicle
dealer nust ship the above described property to the franchisor; the
franchi sor shall then remt paynent for such property, |NCLUDING SHI P-



Co~NOoOUIT~hWNE

S. 5725 6

PING COSTS, to the franchised notor vehicle dealer within sixty days
after receipt of such property.

(3) Upon a termnation of a franchise by a franchi sed notor vehicle
deal er where the franchi se consists primarily of the distribution and
sal e of house coaches, the franchisor's repurchase obligations set forth
in this paragraph shall not apply.

(4) | N ADDI TION TO ANY OTHER REQUI REMENTS OF THI'S SUBDI VI SI ON, I N THE
EVENT A FRANCHI SOR TERM NATES A FRANCHI SE W THOUT DUE CAUSE,  THE FRAN-
CH SOR SHALL COWENSATE THE DEALER FOR ANY FRANCH SOR REQUI RED OR
APPROVED FACI LI TY UPGRADES WHI CH WERE COVMPLETED BY THE DEALER W THI N
FIVE YEARS OF THE DATE THE FRANCH SOR ANNOUNCED THE TERM NATI ON OF THE
LI NE MAKE. FOR THE PURPCSES OF THI S SECTI ON, COWPLETI ON SHALL BE DEEMED
TO OCCUR AT THE LATER OF THE FRANCHI SOR S FI NAL APPROVAL OF THE ALTER-
ATI ON OR THE | SSUANCE OF A CERTI FI CATE OF OCCUPANCY. THE COVPENSATI ON
REQUI RED UNDER THI' S SECTI ON SHALL BE I N AN AMOUNT EQUAL TO THE DEALER S
COST FOR THE FACI LI TY UPGRADES LESS THE AMOUNT FOR DEPRECI ATION AS SET
FORTH | N I NTERNAL REVENUE CODE OF ONE THI RTY-NI NTH OF THE TOTAL | NI Tl AL
COST OF SUCH RENOVATI ONS PER YEAR STARTI NG THE YEAR FOLLOW NG THE DEAL-
ER S COVPLETI ON OF THE FACI LI TY UPGRADES.

(5) I'N ADDI TI ON TO THE REQUI REMENTS OF SUBPARAGRAPH FOUR OF THI S PARA-
GRAPH, IN THE EVENT A FRANCH SOR TERM NATES A FRANCHI SE W THOUT DUE
CAUSE THE FRANCHI SOR SHALL COWPENSATE THE DEALER IN AN AMOUNT EQUAL TO
THE AMOUNT REMAINING ON THE TERM NATED DEALER S DEALER MANAGEMENT
COWUTER SYSTEM LEASE OR CONTRACT | F THE DEALER MANAGEMENT COWPUTER
SYSTEM W LL NO LONGER BE UTI LI ZED AS A RESULT OF THE TERM NATI ON.

S 8. Paragraph (z) of subdivision 2 of section 463 of the vehicle and
traffic aw, as anended by chapter 490 of the |laws of 2008, is anended
to read as foll ows:

(z) To [charge back or otherwi se hold liable a franchi sed notor vehi -
cle dealer for sales incentives or charges related to a] REFUSE TO ALLO
CATE, SELL OR DELIVER MOTOR VEH CLES, TO CHARGE BACK OR W THHOLD
PAYMENTS OR OTHER THI NGS OF VALUE FOR WHI CH THE FRANCHI SEE | S OTHERW SE
ELI G BLE UNDER A SALES PROMOTI ON, PROGRAM OR CONTEST, OR TO TAKE ANY
ADVERSE ACTI ON AGAI NST A FRANCHI SEE, | NCLUDI NG CHARGE BACKS, REDUCI NG
VEHI CLE ALLOCATI ONS, OR TERM NATI NG OR THREATENI NG TO TERM NATE A FRAN-
CHI SE | N CONNECTION WTH OR AS A RESULT OF ANY new not or vehicle sold by
the franchised notor vehicle deal er and subsequently exported, [provid-
i ng such deal er can denonstrate that he exercised] UNLESS THE MANUFAC-
TURER DEMONSTRATED THAT THE DEALER FAI LED TO EXERCI SE due diligence and
DEMONSTRATED t hat the sale was NOT nade in good faith and [without] WTH
know edge of the purchaser's intention to export the notor vehicle[, or
that such dealer reasonably relied on approvals fromthe franchisor to
conplete a sale]. A franchised notor vehicle dealer which causes a new
notor vehicle to be registered in this state or in a foreign state and
causes to be collected the appropriate sales and use tax DUE OR THAT
SUCH DEALER REASONABLY RELIED ON APPROVALS FROM THE FRANCH SOR TO
COWLETE THE SALE shall be presuned to have exercised due diligence. IT
SHALL ALSO BE PRESUMED THAT THE DEALER EXERCI SED DUE DILIGENCE I|F THE
FRANCHI SOR' S CAPTI VE FI NANCE COVPANY HAS APPROVED AND PROVI DED FI NANCI NG
FOR ANY SUCH TRANSACTI ON. A FRANCHI SOR SEEKI NG TO | MPCSE A CHARGE BACK
AS A RESULT OF A MOTOR VEH CLE EXPORT SHALL HAVE THE BURDEN TO ESTABLI SH
THAT THE DEALER HAD REASON TO KNOW THE MOTOR VEHI CLE WOULD BE EXPORTED
|F THE DEALER EXERCI SED DUE DI LI GENCE AS SET FORTH ABOVE. A FRANCHI SOR
SEEKI NG TO | MPOSE A CHARGE BACK AS A RESULT OF A MOTOR VEH CLE EXPORT
SHALL PROVI DE WRI TTEN NOTI CE TO THE DEALER OF SUCH | NTENT ALONG W TH THE
SPECI FIC AMOUNT OF THE PROPCSED CHARGE BACK AND THE VEHI CLE OR VEH CLES
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ALLEGEDLY EXPORTED. THE FRANCHI SOR SHALL NOT | MPOSE THE EXPORT CHARGE
BACK, DEBI T THE DEALER S ACCOUNT, OR OTHERW SE SEEK TO OBTAI N ALL OR ANY
PART OF THE EXPORT CHARGE BACK FUNDS UNTI L FORTY-FI VE DAYS AFTER THE
FRANCH SOR HAS ESTABLI SHED THAT THE DEALER HAD REASON TO KNOW THE MOTOR
VEH CLE WOULD BE EXPORTED WHEN THE DEALER SOLD AND DELI VERED THE MOTOR
VEH CLE AND ALL |INTERNAL DI SPUTE RESCLUTI ON PROCEDURES HAVE BEEN
COVPLETED AND/ OR AN ADJUDI CATI ON HAS BEEN COWPLETED PURSUANT TO THE
PROCEDURE SET FORTH I N SECTI ON FOUR HUNDRED SI XTY-NI NE OF TH S ARTI CLE

A DEALER RECEI VI NG NOTI CE OF A PROPOSED EXPORT CHARGE BACK FROM THE
FRANCHI SOR SHALL BE ENTI TLED TO FI LE A PROTEST PURSUANT TO THE PROCEDURE
SET FORTH | N SECTI ON FOUR HUNDRED SI XTY-NINE OF THI S ARTI CLE AFTER ALL
FRANCHI SOR | NTERNAL DI SPUTE RESCLUTI ON PROCEDURES HAVE BEEN COWVPLETED

WTH N TH RTY DAYS OF RECEIPT OF THE FRANCH SOR S NOTI CE OF PROPCSED
EXPORT CHARGE BACK OR WTHI N TH RTY DAYS OF COWLETION OF THE
FRANCHI SOR' S | NTERNAL DI SPUTE RESOLUTI ON PROCEDURES, WH CHEVER | S LATER

S 9. Subparagraph 1 of paragraph (cc) of subdivision 2 of section 463
of the vehicle and traffic |aw, as added by chapter 490 of the [|aws of
2008, is anmended to read as foll ows:

(1) To enter into a franchise establishing an additional new notor
vehi cl e deal er or relocating an existing new notor vehicle dealer into
the relevant nmarket area of an existing [franchise] FRANCH SED not or
vehi cl e dealer of the sane line make unless the franchisor provides
notice pursuant to the terns of this subdivision. Al dealers that have
a relevant market area that enconpasses the proposed site shall be enti-
tled to witten notice, via certified mail return receipt requested,
informng them of the proposed addition or relocation. Any new notor
vehicle dealer may institute an action as provided in section four
hundred sixty-nine of this article to protest the establishment or rel o-
cation of the new notor vehicle dealer follow ng receipt of such notice,
or following the end of any appeal procedure provided by the franchisor.
In any action brought by the dealer, the franchisor shall have the
burden of proving that there exists good cause for any such addition or
rel ocation. Institution of an action pursuant to this subdivision shal
serve to stay, w thout bond, the proposed addition or relocation until a
final judgnent has been rendered in a proceeding or action as provided
in section four hundred sixty-nine of this article. FOR PURPOSES OF
THI'S SECTI ON, ANY EXI STI NG FRANCHI SED MOTOR VEHI CLE DEALER SHALL ALSO BE
ENTI TLED TO PROTEST AN ESTABLI SHVENT OF A NEW MOTOR VEHI CLE DEALER |F
SUCH EXI STING DEALER CAN ESTABLI SH THAT DURI NG ANY TWELVE MONTH PERI OD
IN THE THI RTY-SI X MONTH PERI OD PRECEDI NG THE NOTI CE, SUCH EXI STI NG DEAL-
ER OR | TS PREDECESSOR MADE TWENTY-FI VE PERCENT OR MORE OF |ITS RETAIL
SALES (NOT | NCLUDING ANY SALES THROUGH A FLEET PROGRAM OF NEW MOTOR
VEHI CLES TO PERSONS WHOSE REG STERED HOUSEHOLD ADDRESSES WERE LOCATED
WTH N THE RELEVANT MARKET AREA OF THE PROPOSED LOCATI ON OF THE NEW
DEALER. ANY NOTI CE A VEN BY A FRANCHI SOR PURSUANT TO THI'S SUBDI VI SI ON
SHALL PRECI SELY STATE THE LOCATION OF THE PROPOSED NEW DEALER AND
PROVI DE DETAI L SUFFI Cl ENT TO DETERM NE THE RELEVANT MARKET AREA OF SUCH
NEW DEALER

S 10. Paragraph (ee) of subdivision 2 of section 463 of the vehicle
and traffic |aw, as added by chapter 490 of the |laws of 2008, is anmended
to read as foll ows:

(ee) To fail to reinmburse a dealer in full for the actual cost of
providing a |loaner vehicle to any custonmer who is having a vehicle
serviced at the dealership if the provision of such a | oaner vehicle is
required by the franchisor OR IF THE PROVI SION OF LOANER VEHI CLES | S
REQUI RED TO EARN BENEFI TS UNDER ANY | NCENTI VE PROGRAMS ESTABLI SHED BY
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THE FRANCHI SOR OR BY ANY RELATED ENTITY. For the purposes of this para-
graph, actual cost shall not exceed the average cost in the dealer's
region for the rental of a substantially simlar nake and nodel as the
vehi cl e bei ng servi ced.

S 11. Subparagraph 2 of paragraph (ff) of subdivision 2 of section 463
of the vehicle and traffic |aw, as added by chapter 490 of the | aws of
2008, is anmended to read as foll ows:

(2) For purposes of this paragraph, the term "nodify" or "nodifica-
tion" neans any change or replacenent of any franchise if such change or
repl acenent may substantially and adversely affect the new notor vehicle
deal er's rights, obligations, investnent or return on investnent | NCLUD
ING BUT NOT LIMTED TO ANY CHANGE IN THE DEALER S ASSI GNED GEOGRAPH-
| CAL AREA OF RESPONSI BI LI TY FOR SALES AND/ OR SERVI CE

S 12. Subdivision 2 of section 463 of the vehicle and traffic law is
anended by adding three new paragraphs (ii), (jj) and (kk) to read as
fol | ows:

(1) TO ALLOCATE NEW MOTOR VEHI CLES TO OR EVALUATE THE PERFORMANCE OF
A FRANCH SED MOTOR VEHI CLE DEALER BASED ON, OR OFFER ANY DI SCOUNT,
| NCENTI VE, BONUS, REBATE, PROGRAM ALLOMNCE OR CREDIT THAT DI FFEREN-
TI ATES BETWEEN VEHI CLE SALES BY A FRANCHI SED MOTOR VEHI CLE DEALER W THI N
A TERRI TORY OR GEOGRAPHI C AREA ASSI GNED TO SUCH DEALER AND VEHI CLE SALES
QUTSI DE OF SUCH TERRI TORY OR GEOGRAPHI C AREA.

(JJ) TO UTILIZE A DI SCRIM NATORY, UNREASONABLE, ARBI TRARY OR UNFAI R
SYSTEM OF ALLOCATI ON OF NEW MOTOR VEHI CLE | NVENTORY. BEFORE APPLYING OR
AMVENDI NG A SYSTEM OF ALLOCATI ON OF NEW MOTOR VEHI CLES | NVENTORY, A FRAN-
CHI SOR SHALL COVMUNI CATE | TS SYSTEM OF ALLOCATION IN WRITING IN A CLEAR
AND CONCI SE MANNER TO ALL SAME LI NE- MAKE DEALERS LOCATED I N THI S STATE.

(KK) TO REFUSE TO DI SCLOSE TO ANY FRANCHI SED MOTOR VEH CLE DEALER THE
MANNER AND MODE OF DI STRIBUTION OF VEH CLES I N THE FRANCH SED MOTOR
VEH CLE DEALER S LI NE MAKE W THI N THE STATE, AND AN EXPLANATION OF THE
DERI VATI ON OF THE ALLOCATI ON SYSTEM | NCLUDI NG | TS MATHEMATI CAL FORMULA,
| F ANY, IN A CLEAR AND COVPREHENSI BLE FORM

S 13. Subdivision 1 of section 465 of the vehicle and traffic [aw, as

anended by chapter 490 of the laws of 2008, is anmended to read as
fol | ows:
1. Every franchisor shall properly fulfill any warranty agreenent

and/ or franchisor's service contract and shall conpensate each of its
franchi sed notor vehicle dealers for warranty parts and | abor in anmounts
which reflect fair and reasonable conpensation for such work. All
warranty clainms and/or clainms under a franchisor's service contract nade
by franchi sed notor vehicle dealers shall be paid wthin thirty days
following their approval. For parts reinbursenent, other than conpo-
nents, systens, fixtures, appliances, furnishings, accessories and
features of a house coach that are designed, used and nai ntai ned pri ma-
rily for nonvehicul ar residential purposes, and for |abor reinbursenent,
fair and reasonabl e conpensation shall not be less than the price and
rate charged by the franchi sed notor vehicle dealer for like services to
non-warranty and/or non-service contract custonmers. For purposes of this
section, the price and rate charged by the franchised notor vehicle
deal er for parts may be established by submtting to the franchi sor one
hundred sequential nonwarranty custoner-paid service repair orders or
t he nunber of sequential nonwarranty customer-paid service repair orders
witten within a ninety day period, whichever is |less, covering repairs
made no nore than one hundred eighty days before the subm ssion, and
declaring the price and rate, including average mnmarkup for the fran-
chised notor vehicle dealer as its reinbursenment rate. The rei nbursenent
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rate so declared shall go into effect thirty days follow ng the decl ara-
tion and shall be presuned to be fair and reasonabl e, however a franchi-
sor may rebut such presunption by showi ng that such rate so established
is wunfair and unreasonable in |ight of the practices of all other fran-

chi sed notor vehicle dealers in the vicinity offering the sane Iline
make. The franchi sed notor vehicle deal er shall not request a change in
the rei nmbursenent rate nore often than twice in each calendar year. In

establishing the |labor reinbursement rate, the franchisor shall not
require a franchi sed notor vehicle dealer to establish said rate by a
nmet hodol ogy, or by requiring information, that is unduly burdensone or
time consumng to provide, including, but not limted to, a transaction
by transaction calculation. FOR THE PURPOSES OF THI S SECTI ON, THE
FOLLOW NG PARTS OR TYPES OF REPAIRS SHALL BE EXCLUDED FROM THE PARTS
AND/ OR LABOR CALCULATIONS AND THE FRANCHI SOR S REI MBURSEMENT REQUI RE-
MENTS UNDER THI' S SECTI ON: (A) PARTS SOLD AT WHOLESALE; (B) TIRES;, (O
ROUTI NE MAI NTENANCE NOT COVERED UNDER ANY RETAI L CUSTOVER WARRANTY SUCH
AS FLU DS, FILTERS AND BELTS NOT PROVIDED IN THE COURSE OF REPAIRS; (D)
ENG NE ASSEMBLI ES AND TRANSM SSI ON ASSEMBLI ES; (E) VEH CLE RECONDI Tl ON
ING AND (F) BATTERIES. | F THE FRANCH SOR REJECTS THE DECLARATION OR
ATTEMPTS TO REBUT THE DECLARATI ON BECAUSE OF AN ERROR I N THE DEALER S
SUBM SSI ON, THE FRANCHI SOR SHALL | DENTIFY WTH SPECIFICITY THE REASON
FOR REJECTI ON AND | DENTI FY THE ERROR OR ERRORS W THI N THE SUBM SSI ON. I N
THE EVENT THE FRANCHI SOR REJECTS OR REBUTS THE DEALER S | NI TI AL DECLARA-
TION, THE DEALER SHALL HAVE THE OPPORTUNI TY TO CURE THE DECLARATI ON BY
ADDRESSI NG THE ALLEGED ERROR OR ERRORS | DENTI FI ED BY THE FRANCHI SOR, BUT
THE FRANCHI SOR SHALL NOT REQU RE THE DEALER TO RESUBM T THE ENTIRE
DECLARATI ON. THE FRANCHI SOR SHALL RESPOND TO THE DEALER S ATTEMPT TO
CURE WTHI N THI RTY DAYS OF RECElI VI NG THE DEALER S SUBM SSI ON AND ATTEMPT
TO CURE. FOR THE PURPCSES OF CURI NG THE DECLARATION, THE ONE HUNDRED
El GHTY DAY REQU REMENT FOR THE REPAI R ORDERS SHALL BE STAYED FROM THE
DATE OF INITIAL SUBMSSION. |F THE DEALER DOES NOT AGREE W TH THE
FRANCH SOR' S RESPONSE AFTER | TS ATTEMPT TO CURE, THE DEALER MAY FI LE A
PROTEST NOT LATER THAN THI RTY DAYS AFTER RECElI PT OF THAT RESPONSE BY THE
FRANCHI SOR. | N ANY HEARI NG HELD PURSUANT TO THI' S SUBDI VI SI ON, THE FRAN-
CH SOR SHALL HAVE THE BURDEN OF PROVI NG THAT THE RATE DECLARED BY THE
DEALER WAS UNFAI R AND UNREASONABLE AS DESCRIBED IN THI' S SUBDI VI SION  AND
THAT THE PROPOSED ADJUSTMENT OF THE AVERAGE PERCENTAGE MARKUP OR
REJECTION OF THE SUBM SSION IS FAIR AND REASONABLE PURSUANT TO THE
PROVI SIONS OF THI'S SUBDI VI SI ON

S 14. Subdivisions 3, 4, 6 and 7 of section 465 of the vehicle and
traffic aw, as added by chapter 490 of the |aws of 2008, are anended to
read as foll ows:

3. No franchisor shall conduct an audit or charge back any warranty
[or] PAYMENT, OR ANY sales [incentive paynent], ADVERTI SI NG OR MARKETI NG
I NCENTI VE PAYMENT ("1 NCENTI VE PAYMENTS") or otherw se hold a franchised
not or vehicle dealer liable for charges nore than one year, or five
years in the case of fraud, after the date the franchi sor nade such
paynent to the deal er.

(A) | F THE FRANCH SOR DOES NOT PROVI DE THE DEALER-PRINCIPALS OR THE
DEALER- PRI NCl PALS' DESI GNEES W TH A REPORT NOTI NG SPECI FI CALLY ANY DEFI -
CIENCIES OR ERRORS IN THE DEALER S CLAIMS OR SUBM SSIONS I N ANY SI X
MONTH PERI OD, THE FRANCHI SOR SHALL NOT DENY OR CHARGE BACK ANY | NCENTI VE
PAYMENT OR WARRANTY CLAI M FOR THAT SI X MONTH PERI OD OR ANY EARLI ER PERI -
OD. THE FRANCHI SOR SHALL NOT DENY OR CHARGE BACK ANY | NCENTIVE PAYMENT
OR WARRANTY CLAI M ON ANY SUBSEQUENT AUDI T | F THE DEALER HAS SUBSTANTI AL-
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LY COWLIED WTH THE FRANCH SOR S REASONABLE RECORDKEEPI NG OR CLAI M5
PROCEDURE

(B) | N CONNECTION WTH A CLAIM FOR WARRANTY REI MBURSEMENTS, THE DEAL-
ER S FAI LURE TO DOCUMENT PROPERLY ONE PART OF A WARRANTY REPAIR THAT
CONTAINS MORE THAN ONE PART SHALL NOT BE THE BASI S TO CHARGE BACK THE
ENTI RE REPAI R. THE FRANCHI SOR SHALL NOT DENY OR CHARGE BACK A WARRANTY
CLAIM FOR WORK THAT | S PERFORMED OR PARTS THAT ARE REPLACED | N SUBSTAN-
TI AL COWPLI ANCE W TH THE FRANCHI SOR S REASONABLE RECORDKEEPI NG OR CLAI M5
PROCEDURES EVEN | F DOCUMENTATI ON FOR ANY WORK PERFORVMED AND/ OR FOR PARTS
THAT ARE REPLACED I N THE SAME REPAI R MAY NOT SUBSTANTI ALLY COWPLY W TH
THE FRANCHI SOR' S REASONABLE RECORDKEEPI NG OR CLAI M5 PROCEDURES.

4. A franchisor shall not charge a dealer back subsequent to the
paynment of a warranty [or], sales [incentive], ADVERTISING OR MARKETI NG
INCENTIVE claim unless a representative of the franchisor has net in
person at the deal ership, or by telephone, with an officer or enployee
of the deal er designated by the deal er and explained in detail the basis
for each of the proposed charge backs and thereafter given the dealer's
representative a reasonable opportunity at the neeting, or during the
t el ephone call, to explain the dealer's position relating to each of the
proposed charge backs. In the event the dealer was selected for audit or
review on the basis that sone or all of the dealer's clains were viewed
as excessive in conparison to average, mean or aggregate data accunu-
lated by the franchisor, or in relation to clains subnmtted by a group
of other franchi sees, the franchisor shall, at or prior to the neeting
or telephone call with the dealer's representative, provide the deal er
with a witten statenment containing the basis or methodol ogy upon which
the deal er was selected for audit or review

6. A franchisor shall not deny or charge back a sales [incentive],
ADVERTI SI NG OR MARKETI NG | NCENTI VE paynent nade to a deal er unless t he
claim was materially false or fraudulent or [that] the dealer failed to

reasonably substantiate the claim [either] in accordance wth the
manuf acturer's reasonabl e procedures.
7. After all internal dispute resolution processes provided through

the franchi sor have been resol ved, the franchisor shall give notice to
the dealer of the final anobunt of a proposed warranty [or], sales
[incentive], ADVERTISI NG OR MARKETI NG | NCENTIVE charge back. [If the
dealer institutes an action pursuant to this article within thirty days
of receipt of such notice, the proposed charge back shall be stayed,

wi thout bond, during the pendency of such action and until the fina

judgnment has been rendered in an adjudi catory proceeding or action as
provided in section four hundred sixty-nine of this article. THE FRAN
CHI SOR SHALL NOT | MPCSE THE CHARGEBACK, DEBIT THE DEALER S ACCOUNT, OR
OTHERW SE SEEK TO OBTAIN ALL OR ANY PART OF THE CHARGEBACK FUNDS FROM
THE DEALER DURI NG THE THI RTY-DAY PERIOD IN WH CH THE DEALER HAS THE
OPPORTUNI TY TO FILE AN ACTI ON AS SET FORTH ABOVE.

S 15. Section 467 of the vehicle and traffic |aw, as anmended by chap-
ter 490 of the aws of 2008, is anended to read as foll ows:

S 467. Dealership facilities assistance upon term nation, cancellation
or nonrenewal . Upon a pernitted term nation, cancellation or nonrenewal
by the franchisor, unless such termnation, cancellation or nonrenewal
is for a reason or reasons set forth in subparagraph three of paragraph
(d) of subdivision two of section four hundred sixty-three of this arti-
cle, the franchisor shall assunme the obligations for any |ease of the
deal ership facilities or arrange for a new lease of +the dealership
facilities or pay the dealer the | ease paynents for one year, whatever
is less, or negotiate a lease termnation for the dealership facilities
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at the franchisor's expense. If the facilities are owned by the fran-
chi sed notor vehicle deal er, REGARDLESS OF WHETHER THE FACILITIES ARE
HELD IN THE NAVME OF THE FRANCH SED MOTOR VEH CLE DEALER ENTITY, THE
DEALER- OPERATOR PERSONALLY, OR ANOTHER ENTI TY CONTROLLED BY THE DEALER-
OPERATOR, the franchisor shall pay such dealer a sumequivalent to the
reasonable rental value of the dealership facility for one year,
provi ded the franchi sed notor vehicle dealer shall mtigate damages in
the case of an owned facility.

S 16. Severability. [If any clause, sentence, paragraph, section or
part of this act shall be adjudged by any court of conpetent jurisdic-
tion to be invalid and after exhaustion of all further judicial review,
the judgnent shall not affect, inpair or invalidate the remai nder there-
of , but shall be confined inits operation to the clause, sentence,
par agr aph, section or part of this act directly involved in the contro-
versy in which the judgnment shall have been rendered.

S 17. This act shall take effect inmediately.



