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STATE OF NEW YORK

4895
2013- 2014 Regul ar Sessi ons
I N SENATE
April 30, 2013

Introduced by Sen. SAVINO -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Judiciary

AN ACT to anend the estates, powers and trusts law, in relation to
establishing the "access to digital assets act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "access to
digital assets act".

S 2. Article 10 of the estates, powers and trusts |law is anended by
adding a new part 11 to read as fol |l ows:

PART 11
ACCESS TO DI G TAL ASSETS
SECTI ON 10-11.1 DEFI NI TI ONS.

10-11. 2 CONTROL OF DI G TAL PROPERTY OF DECEDENT BY PERSONAL
REPRESENTATI VE.

10-11.3 CONTROL OF DG TAL PROPERTY OF PROTECTED PERSON BY
CONSERVATOR.

10-11.4 CONTROL OF DI G TAL PROPERTY BY AGENT UNDER PONER OF
ATTORNEY.

10-11.5 CONTROL OF DI G TAL PROPERTY BY TRUSTEE.

10-11. 6 RECOVERY OF DI G TAL PROPERTY FROM CUSTQDI AN.

10-11. 7 OBJECTI ON TO RECOVERY OF DI G TAL PROPERTY BY FI DUCI ARY.

10-11.8 CUSTODI AN | MVUNI TY.

S 10-11.1 DEFI NI TI ONS.

AS USED IN TH S PART, THE FOLLOWN NG TERMS SHALL HAVE THE FOLLOW NG
VEANI NGS:

(A) "ACCOUNT HOLDER' MEANS A DECEDENT, PROTECTED PERSCN, PRI NClI PAL, OR
SETTLOR WHO HAS TERMS- OF- SERVI CE AGREEMENT W TH A CUSTODI AN.

(B) "AGENT" MEANS AN ATTORNEY- | N- FACT GRANTED AUTHORI TY UNDER A DURA-
BLE OR NONDURABLE PONER OF ATTORNEY.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD10200- 01- 3



Co~NOoOUIT~hWNE

S. 4895 2

(C) "CONSERVATOR' MEANS A PERSON THAT 1S APPO NTED BY A COURT TO
MANAGE THE ESTATE OF AN | NDI VI DUAL. THE TERM | NCLUDES A LIM TED CONSER-
VATOR

(D) "CUSTODIAN' MEANS A PERSON THAT ELECTRONI CALLY STORES DI Gl TAL
PROPERTY OF AN ACCOUNT HOLDER OR OTHERW SE HAS CONTROL OVER DI G TAL
PROPERTY OF THE ACCOUNT HOLDER.

(E) "Dl G TAL ACCOUNT" MEANS AN ELECTRONI C SYSTEM FOR CREATI NG GENER-
ATING, SENDI NG, RECEI VING, STORI NG, DI SPLAYI NG, OR PROCESSI NG | NFORMA-
TI ON WHI CH PROVI DES ACCESS TO A DI Gl TAL ASSET OR A DI G TAL SERVI CE.

(F) "DI G TAL ASSET" MEANS | NFORMATI ON CREATED, GENERATED, SENT, COWVMJ-
NI CATED, RECEI VED, OR STORED BY ELECTRONI C MEANS ON A DI G TAL SERVI CE OR
DIG TAL DEVICE; THE TERM | NCLUDES A USERNAME, WORD, CHARACTER, CODE, OR
CONTRACT RI GHT UNDER THE TERMS- OF- SERVI CE AGREEMENT.

(G "DI G TAL DEVICE' MEANS AN ELECTRONIC DEVICE THAT CAN RECEI VE,
STORE, PROCESS OR SEND DI Gl TAL | NFORMATI ON.

"DIG TAL PROPERTY" MEANS THE OANERSHI P AND MANAGEMENT OF AND
RI GHTS RELATED TO DI G TAL ACCOUNT AND DI G TAL ASSET.

(1) "DI G TAL SERVI CE' MEANS THE DELI VERY OF DI G TAL | NFORMATI ON ( SUCH
AS DATA OR CONTENT) AND TRANSACTI ONAL SERVI CES (SUCH AS ONLI NE FORMS AND
BENEFI TS APPLI CATI ONS) ACROSS A VARI ETY OF PLATFORMS, DEVI CES AND DELI V-
ERY MECHANI SMS (SUCH AS WEBSITES, MOBILE APPLI CATIONS, AND SOCI AL
MEDI A) .

(J) "ELECTRONIC' MEANS RELATING TO TECHNOLOGY HAVING ELECTRI CAL,
DIG TAL, MAGNETIC, W RELESS, OPTICAL, ELECTROMAGNETIC, OR SIM LAR CAPA-
BI LI TI ES.

(K) "GOVERNI NG | NSTRUVENT" MEANS A WLL, TRUST, | NSTRUVENT CREATI NG OR
EXERCI SI NG POWER OF ATTORNEY, OR OTHER DI SPCSI TI VE, APPO NTI VE, OR NOM -
NATI VE | NSTRUVENT OF ANY SI M LAR TYPE.

(L) "I NFORVATI ON' MEANS DATA, TEXT, |MAGES, SOUNDS, CODES, COWPUTER
PROGRAMS, SOFTWARE, DATABASES, OR THE LI KE.

"| NTERESTED PERSON' MEANS HEIRS, DEVI SEES, CHI LDREN, SPOUSES,
CREDI TORS, BENEFI Cl ARI ES AND ANY OTHERS HAVI NG A PROPERTY RIGHT IN OR
CLAIM AGAINST A TRUST ESTATE OR THE ESTATE OF A DECEDENT, WARD OR
PROTECTED PERSON WH CH MAY BE AFFECTED BY THE PROCEEDING |IT ALSO
| NCLUDES PERSONS HAVI NG PRI ORI TY FOR APPO NTMENT AS PERSONAL REPRESEN
TATI VE, AND OTHER FI DUCI ARI ES REPRESENTI NG | NTERESTED PERSONS. THE
MEANING AS |T RELATES TO PARTI CULAR PERSONS MAY VARY FROM TIME TO TI ME
AND MUST BE DETERM NED ACCORDI NG TO THE PARTI CULAR PURPOSES OF, AND
MATTER | NVOLVED IN, ANY PROCEEDI NG |N A CONSERVATORSH P PROCEEDI NG, | T
ALSO | NCLUDES ANY GOVERNMVENTAL AGENCY PAYI NG OR PLANNI NG TO PAY BENEFI TS
TO THE WARD OR PROTECTED PERSON AND ANY PUBLI C OR CHARI TABLE AGENCY THAT
REGULARLY CONCERNS | TSELF W TH METHODS FOR PREVENTI NG UNNECESSARY OR
OVERLY | NTRUSI VE COURT | NTERVENTI ON | N THE AFFAI RS OF PERSONS FOR WHOM
PROTECTI VE ORDERS MAY BE SOUGHT AND THAT SEEKS TO PARTICIPATE IN THE
PROCEEDI NGS.

"PRI NCI PAL" MEANS AN | NDI VI DUAL WHO GRANTS AUTHORI TY TO AN AGENT
IN A POAER OF ATTORNEY.

(O "PROPERTY" MEANS ANYTHI NG THAT MAY BE THE SUBJECT OF OANERSHI P,
AND 1S REAL OR PERSONAL PROPERTY. THE TERM | NCLUDES DI Gl TAL PROPERTY.

(P) "PROTECTED PERSON' MEANS AN | NDI VI DUAL FOR WHOM A PROTECTI VE ORDER
HAS BEEN MADE.

( "PROTECTI VE ORDER' MEANS AN ORDER APPO NTI NG A CONSERVATOR OR
ANOTHER ORDER RELATED TO MANAGEMENT OF A PROTECTED PERSON S PROPERTY.

(R) "RECORD' MEANS | NFORMATI ON THAT |'S | NSCRIBED ON A TANG BLE MEDI UM
OR THAT |'S STORED | N AN ELECTRONI C OR OTHER MEDI UM AND | S RETRI EVABLE I N
PERCEI VABLE FORM
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(S) "TERMS-OF-SERVICE AGREEMENT" MEANS A CONTRACT THAT CONTROLS THE
RELATI ONSHI P BETWEEN AN ACCOUNT HOLDER AND A CUSTODIAN. THE TERM
I NCLUDES A TERMS- OF- USE AGREEMENT.

(T) "TRUSTEE" MEANS A FI DUCI ARY W TH LEGAL TI TLE TO ASSETS PURSUANT TO
AN AGREEMENT THAT CREATES A BENEFI Cl AL | NTEREST | N OTHERS.

S 10-11.2 CONTRCL OF DI G TAL PROPERTY OF DECEDENT BY PERSONAL REPRESEN-
TATI VE

EXCEPT AS A TESTATOR OTHERW SE PROVIDED BY WLL OR UNTIL A COURT
OTHERW SE ORDERS, A PERSONAL REPRESENTATI VE, ACTI NG REASONABLY FOR THE
BENEFI T OF THE | NTERESTED PERSONS, MAY EXERCISE CONTROL OVER THE
DECEDENT' S DI G TAL PROPERTY TO THE EXTENT PERM TTED UNDER APPLI| CABLE LAW
AND A TERMS- OF- SERVI CE AGREENMENT.

S 10-11.3 CONTRCL OF DI G TAL PROPERTY OF PROTECTED PERSON BY CONSERVATOR

(A) AT THE I NI TI AL HEARI NG ON AN APPLI CATI ON TO APPO NT A CONSERVATOR,
OR LATER APPLI CATI ON BY A CONSERVATOR, THE COURT NMAY EXPRESSLY AUTHORI ZE
THE CONSERVATOR TO DO ONE OR MORE OF THE FOLLOWN NG SUBJECT TO THE
PROVI SI ONS OF THE APPLI CABLE TERMS- OF- SERVI CE AGREEMENT:

(1) EXERCI SE CONTRCL OVER DI G TAL PROPERTY OF THE PROTECTED PERSON;

(2) EXERCISE A RIGHT I N DIG TAL PROPERTY OF THE PROTECTED PERSON; AND

(3) CHANGE A GOVERNI NG | NSTRUVENT AFFECTI NG THE DI G TAL PROPERTY OF
THE PROTECTED PERSON.

(B) I N AUTHORI ZI NG A CONSERVATOR S POAERS UNDER PARAGRAPH (A) OF THI'S
SECTI ON, THE COURT SHALL CONSI DER THE PROTECTED PERSON S | NTENT W TH
RESPECT TO THOSE PONERS TO THE EXTENT THAT | NTENT CAN BE ASCERTAI NED.

S 10-11.4 CONTRCOL OF DI G TAL PROPERTY BY AGENT UNDER PONER OF ATTORNEY

IF A POAER OF ATTORNEY GRANTS AUTHORI TY TO AN AGENT AND EXERCI SE OF
AUTHORI TY IS NOT' OTHERW SE PRCHI Bl TED BY A TERMS- OF- SERVI CE AGREEMENT OR
A GOVERNI NG | NSTRUMENT TO WHI CH THE DI G TAL PROPERTY OF THE PRINCI PAL IS
SUBJECT, THE AGENT MAY:

(A) EXERCI SE CONTRCL OVER THE DI G TAL PROPERTY;

(B) EXERCI SE ANY RIGHT IN THE DI G TAL PROPERTY; AND

(©) CHANGE A GOVERNI NG | NSTRUVENT AFFECTI NG THE DI G TAL PROPERTY.

S 10-11.5 CONTRCL OF DI G TAL PROPERTY BY TRUSTEE

A TRUSTEE MAY EXERCI SE CONTROL OVER AND RI GHTS I N ANY DI G TAL PROPERTY
ACCORDI NG TO THE TERMS OF THE TRUST.

S 10-11. 6 RECOVERY OF DI G TAL PROPERTY FROM CUSTCDI AN

(A) ON RECEI PT OF A WRI TTEN REQUEST BY A FI DUCI ARY W TH AUTHORI TY OVER
THE DI G TAL PROPERTY OF ANOTHER | NDI VI DUAL AND AN AUTHORI ZED USER UNDER
ALL APPLI CABLE STATE AND FEDERAL STATUTES, FOR ACCESS TO DI G TAL PROPER-
TY, OMERSH P OF DIGTAL PROPERTY, OR A COPY OF A DG TAL ASSET, A
CUSTCDI AN W TH CONTROL OF THE DI A TAL PROPERTY OR ASSET SHALL PROVI DE
THE FI DUCI ARY THE REQUESTED ACCESS, OWNERSHI P, OR CCPY, |F THE FI DUCI ARY
COWPLI ES W TH PARAGRAPH (B) OF THI S SECTI ON.

(B) A REQUEST MADE PURSUANT TO THI' S SECTI ON SHALL BE I N WRI TI NG AND
| F:

(1) BY A PERSONAL REPRESENTATI VE, THE REQUEST MJST BE ACCOVPAN ED BY A
CERTI FI ED COPY OF THE LETTER OF APPO NTMENT OF THE PERSONAL REPRESEN-
TATI VE VH CH GRANTS AUTHORI TY OVER THE DI G TAL PROPERTY;

(2) BY A CONSERVATOR, THE REQUEST MJUST BE ACCOVPANI ED BY A CERTI FI ED
COPY OF THE COURT ORDER THAT G VES THE CONSERVATOR AUTHORITY OVER THE
DI G TAL PROPERTY;

(3) BY AN AGENT, THE REQUEST MJUST BE ACCOWPANI ED BY A CERTI FI ED COPY
OF THE PONER OF ATTORNEY THAT AUTHORI ZES THE AGENT TO EXERCI SE AUTHORI TY
OVER THE DI G TAL PROPERTY; OR
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(4) BY A TRUSTEE, THE REQUEST MJST BE ACCOWMPANI ED BY A CERTIFIED COPY
OF THE TRUST | NSTRUVENT THAT AUTHORI ZES THE TRUSTEE TO EXERCI SE AUTHORI -
TY OVER THE DI A TAL PROPERTY.

(© A CUSTODI AN SHALL COWVPLY NOT LATER THAN SI XTY DAYS AFTER RECEI PT
OF THE REQUEST MADE UNDER THIS SECTION. |IF THE CUSTODIAN FAILS TO
COWLY, THE FIDUCI ARY NMAY APPLY TO THE COURT FOR AN ORDER DI RECTI NG
COVPLI ANCE.

(D) A CERTIFIED COPY OF A TRUST OR PONER OF ATTORNEY MEANS A COPY
ACCOVPANI ED BY AN AFFIDAVIT BY WHI CH THE AFFI ANT ATTESTS THAT THE COPY
IS A TRUE, EXACT, COVPLETE AND UNALTERED PHOTOCOPY OF THE ORI G NAL, AND
THAT TO THE BEST OF THE AFFI ANT' S KNOALEDGE, SAI D DOCUMENT REMAINS | N
FULL FORCE AND EFFECT.

S 10-11. 7 OBJECTI ON TO RECOVERY OF DI A TAL PROPERTY BY FI DUCI ARY

(A) AN | NTERESTED PARTY MAY FILE WTH THE COURT W TH JURI SDI CTlI ON OVER
THE ACCOUNT HOLDER OR THE FIDUCI ARY, A WRI TTEN OBJECTION TO THE
FI DUCI ARY' S REQUEST FOR CONTROL OVER OR THE FI DUCI ARY' S EXERCI SE OF
CONTI NUED CONTROL OVER DI G TAL PROPERTY.

(B) ON THE FI LI NG OF AN OBJECTI ON UNDER PARAGRAPH (A) OF THI S SECTI ON,
THE COURT SHALL ORDER A HEARI NG ON THE OBJECTI ON AT LEAST FIFTEEN DAYS
AND NOT LATER THAN SI XTY DAYS AFTER THE FI LI NG

(© AT A HEARI NG UNDER PARAGRAPH (B) OF THI S SECTI ON, THE COURT SHALL
CONS| DER THE OBJECTI ON AND MAY ORDER THE FIDUCIARY NOT TO EXERC SE
CONTROL OR ANY OTHER RI GHT OVER THE DI G TAL PROPERTY.

S 10-11.8 CUSTODI AN | MMUNI TY

(A) A CUSTODIAN IS IMVMUNE FROM LIABILITY FOR ANY ACTI ON MADE I N
COWPLI ANCE W TH SECTI ON 10-11.6 OF TH S PART.

(B) A CUSTODI AN ACTING IN GOOD FAITH IS IMMUNE FROM CVIL LIABILITY
FOR THE CUSTODI AN S ACCI DENTAL DESTRUCTION OF ANY DI G TAL PROPERTY
SUBJECT TO THI S PART.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a law. Effective inmediately, the addition, anend-
ment and/or repeal of any rule or regul ati on necessary for the inplenen-
tation of this act on its effective date are authorized to be mde and
conpl eted on or before such effective date.



