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STATE OF NEW YORK

4268
2013- 2014 Regul ar Sessi ons
I N SENATE
March 18, 2013

Introduced by Sen. HOYLMAN -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law, in relation to prohibiting
certain practices by businesses nmaki ng an automatic renewal or contin-
uous service offer to consuners in the state

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. It is the intent of the legislature to
end the practice of ongoing charging of consuner credit or debit cards
or third party paynent accounts w thout the consuners' explicit consent
for ongoing shipnments of a product or ongoing deliveries of service.

S 2. The general business |law is anended by adding a new article 29-BB
to read as foll ows:

ARTI CLE 29- BB
PROHI Bl TED SERVI CE OFFER PRACTI CES
SECTI ON 527. DEFI NI Tl ONS.
527- A,  UNLAWFUL PRACTI CES.

S 527. DEFINITIONS. FOR THE PURPCSES OF THI S ARTI CLE, THE FOLLOW NG
DEFI NI TI ONS SHALL APPLY:

1. "AUTOVATI C RENEWAL" MEANS A PLAN OR ARRANGEMENT IN WHICH A PAID
SUBSCRI PTI ON OR PURCHASI NG AGREEMENT |'S AUTOVATI CALLY RENEWED AT THE END
OF A DEFI NI TE TERM FOR A SUBSEQUENT TERM

2. "AUTOVATIC RENEWAL OFFER TERMS' MEANS THE FOLLOW NG CLEAR AND
CONSPI CUQUS DI SCLOSURES:

A. THAT THE SUBSCRI PTI ON OR PURCHASI NG AGREEMENT W LL CONTI NUE UNTI L
THE CONSUMER CANCELS;

B. THE DESCRIPTION OF THE CANCELLATION POLICY THAT APPLIES TO THE
OFFER;

C. THE RECURRI NG CHARGES THAT W LL BE CHARGED TO THE CONSUMER S CREDI T
OR DEBI T CARD OR PAYMENT ACCOUNT WTH A THI RD PARTY AS PART OF THE AUTO
MATI C RENEWAL PLAN OR ARRANGEMENT, AND THAT THE AMOUNT OF THE CHARCGE MAY

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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CHANGE, |F THAT IS THE CASE, AND THE AMOUNT TO WH CH THE CHARGE WLL
CHANGE, | F KNOWN;

D. THE LENGIH OF THE AUTOVATI C RENEWAL TERM OR THAT THE SERVICE I S
CONTI NUQUS, UNLESS THE LENGIH OF THE TERM | S CHOSEN BY THE CONSUMER; AND

E. THE M NI MUM PURCHASE OBLI GATI ON, | F ANY.

3. "CLEAR AND CONSPI CUOUS' OR "CLEARLY AND CONSPI CUOUSLY" MEANS | N
LARGER TYPE THAN THE SURROUNDI NG TEXT, OR I N CONTRASTI NG TYPE, FONT, OR
COLOR TO THE SURROUNDI NG TEXT OF THE SAME SI ZE, OR SET OFF FROM THE
SURRCOUNDI NG TEXT OF THE SAME Sl ZE BY SYMBOLS OR OTHER MARKS, | N A MANNER
THAT CLEARLY CALLS ATTENTION TO THE LANGUAGE. I N THE CASE OF AN AuUDI O
DI SCLOSURE, "CLEAR AND CONSPI CUCUS'" AND "CLEARLY AND CONSPI CUOUSLY"
MEANS |IN A VOLUME AND CADENCE SUFFICIENT TO BE READILY AUDI BLE AND
UNDERSTANDABLE.

4. " CONSUMER' MEANS ANY | NDI VI DUAL WHO SEEKS OR ACQUI RES, BY PURCHASE
OR LEASE, ANY GOODS, SERVI CES, MONEY, OR CREDI T FOR PERSONAL, FAM LY, OR
HOUSEHOLD PURPCSES.

5. "CONTINUOUS SERVICE" NMEANS A PLAN OR ARRANGEMENT [IN VH CH A
SUBSCRI PTION  OR PURCHASI NG AGREEMENT CONTI NUES UNTIL THE CONSUMER
CANCELS THE SERVI CE.

S 527. UNLAWUL PRACTICES. 1. |IT SHALL BE UNLAWFUL FOR ANY BUSI NESS
MAKI NG AN AUTQOVATI C RENEWAL OR CONTI NUQUS SERVI CE OFFER TO A CONSUMER I N
TH' S STATE TO DO ANY OF THE FOLLOW NG

A. FAIL TO PRESENT THE AUTOVATI C RENEWAL OFFER TERMS OR CONTI NUOUS
SERVICE OFFER TERMS IN A CLEAR AND CONSPI CUOUS MANNER BEFORE THE
SUBSCRI PTI ON OR PURCHASI NG AGREEMENT | S FULFI LLED AND I N VI SUAL PROXI M -
TY, OR IN THE CASE OF AN OFFER CONVEYED BY VO CE, | N TEMPORAL PROXI M TY,
TO THE REQUEST FOR CONSENT TO THE OFFER;

B. CHARGE THE CONSUMER S CREDIT OR DEBIT CARD OR THE CONSUMER S
ACCOUNT WTH A THHRD PARTY FOR AN AUTOVATI C RENEWAL OR CONTI NUQUS
SERVI CE W THOUT FI RST OBTAI NI NG THE CONSUMER S AFFI RVATI VE  CONSENT  TO
THE AGREEMENT CONTAI NI NG THE AUTOVATI C RENEWAL OFFER TERMS OR CONTI NUOUS
SERVI CE OFFER TERM5; OR

C. FAIL TO PROVIDE AN ACKNOALEDGVENT THAT | NCLUDES THE AUTQOVATI C
RENEWAL OR CONTI NUOQUS SERVI CE OFFER TERMS, CANCELLATION POLICY, AND
I NFORVATI ON REGARDI NG HOW TO CANCEL | N A MANNER THAT IS CAPABLE OF BEI NG
RETAI NED BY THE CONSUMER. | F THE OFFER | NCLUDES A FREE TRI AL, THE BUSI -
NESS SHALL ALSO DI SCLCSE | N THE ACKNOALEDGVENT HOW TO CANCEL AND ALLOW
THE CONSUVER TO CANCEL BEFORE THE CONSUMER PAYS FOR THE GOCDS OR
SERVI CES.

2. A BUSI NESS MAKI NG AUTOVATI C RENEWAL OR CONTI NUQUS SERVI CE  OFFERS
SHALL PROVIDE A TOLL-FREE TELEPHONE NUMBER, ELECTRONI C MAI L ADDRESS, A
PCSTAL ADDRESS ONLY WHEN THE SELLER DI RECTLY BILLS THE CONSUMER, OR
ANOTHER COST- EFFECTI VE, TI MELY, AND EASY- TO- USE MECHANI SM FOR CANCELLA-
TI ON THAT SHALL BE DESCRI BED | N THE ACKNOALEDGVENT SPECIFIED |IN PARA-
GRAPH C OF SUBDI VI SION ONE OF THI S SECTI ON.

3. IN THE CASE OF A MATERIAL CHANGE IN THE TERMS OF THE AUTOVATI C
RENEWAL OR CONTI NUOQUS SERVI CE OFFER THAT HAS BEEN ACCEPTED BY A CONSUMER
IN TH'S STATE, THE BUSI NESS SHALL PROVI DE THE CONSUMER W TH A CLEAR AND
CONSPI CUOUS NOTICE OF THE MATERIAL CHANGE AND PROVI DE | NFORVATI ON
REGARDI NG HOW TO CANCEL I N A MANNER THAT | S CAPABLE OF BEI NG RETAI NED BY
THE CONSUMER.

4. THE REQUI REMENTS OF THI S ARTI CLE SHALL APPLY ONLY PRIOR TO THE
COWPLETION OF THE I NI TI AL ORDER FOR THE AUTOVATI C RENEWAL OR CONTI NUQUS
SERVI CE, EXCEPT AS FOLLOWE:

A. THE REQUI REMENT I N PARAGRAPH C OF SUBDI VISION ONE OF THI' S SECTI ON
MAY BE FULFI LLED AFTER COVPLETI ON OF THE | NI TI AL ORDER.
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B. THE REQUI REMENT [IN SUBDIVISION THREE OF TH S SECTI ON SHALL BE
FULFI LLED PRI OR TO | MPLEMENTATI ON OF THE MATERI AL CHANGE.

5. IN ANY CASE IN WH CH A BUSI NESS SENDS ANY GOODS, WARES, MERCHAN-
DI SE, OR PRODUCTS TO A CONSUMER, UNDER A CONTI NUOUS SERVI CE AGREEMENT OR
AUTOVATI C RENEWAL OF A PURCHASE, W THOUT FI RST OBTAI NI NG THE CONSUMER S
AFFI RVATI VE CONSENT, THE GOODS, WARES, MERCHANDI SE, OR PRODUCTS SHALL
FOR ALL PURPCOSES BE DEEMED AN UNCONDI TIONAL G FT TO THE CONSUMER, WHO
MAY USE OR DI SPOSE OF THE SAME | N ANY MANNER HE OR SHE SEES FI' T W THOUT
ANY OBLI GATI ON WHATSOEVER ON THE CONSUMER S PART TO THE BUSI NESS,
I NCLUDING BUT NOT LIMTED TO BEARI NG THE COST OF, OR RESPONSI BI LI TY
FOR, SHI PPI NG ANY GOODS, WARES, MERCHANDI SE, OR PRODUCTS TO THE BUSI -
NESS.

6. A NOTWTHSTANDING THE PROVISIONS OF SUBDIVISION ONE OF TH' S
SECTI ON, A VIOLATION OF THI'S SECTI ON SHALL NOT BE A CRIMg  PROVI DED,
HONEVER, THAT ALL AVAI LABLE ClVIL REMEDI ES THAT APPLY TO A VI OLATI ON OF
TH S ARTI CLE MAY BE EMPLOYED.

B. |F A BUSINESS COWLIES WTH THE PROVI SIONS OF THI S ARTICLE IN GOOD
FAITH, |I'T SHALL NOT BE SUBJECT TO Cl VI L REVEDI ES.

7. THE FOLLOW NG ARE EXEMPT FROM THE REQUI REMENTS OF THI S ARTI CLE:

A.  ANY SERVICE PROVIDED BY A BUSI NESS OR | TS AFFI LI ATE WHERE EI THER
THE BUSI NESS OR | TS AFFI LI ATE IS DO NG BUSI NESS PURSUANT TO A FRANCHI SE
| SSUED BY A POLI TI CAL SUBDI VI SI ON OF THE STATE;

B. ANY ENTITY REGULATED BY THE DEPARTMENT OF FI NANCI AL SERVI CES;

C. SECURITY SYSTEM ALARM OPERATORS;

D. BANKS, BANK HOLDI NG COWANI ES, OR THE SUBSI DI ARY OR AFFI LI ATE OF
El THER, OR CREDI T UNI ONS OR OTHER FI NANCI AL | NSTI TUTI ONS, LI CENSED UNDER
STATE OR FEDERAL LAW AND

E. SERVI CE CONTRACT SELLERS AND SERVI CE CONTRACT ADM NI STRATORS.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



