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STATE OF NEW YORK

3831
2013- 2014 Regul ar Sessi ons
I N SENATE
February 21, 2013

I ntroduced by Sen. GALLIVAN -- (at request of the Ofice of Court Adm n-
istration) -- read twice and ordered printed, and when printed to be
conmitted to the Commttee on Children and Famlies

AN ACT to anend the famly court act, in relation to adjudication,
di spositional and violation procedures in juvenile delinquency and
persons in need of supervision cases

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 315.3 of the famly court act, as
anended by chapter 535 of the laws of 2011, is anended to read as
fol | ows:

1. Except where the petition alleges that the respondent has comitted
a designated felony act, the court may at any time prior to the entering
of a finding under section 352.1 and with the consent of the respondent
order that the proceeding be "adjourned in contenplation of dismssal”
An adjournnent in contenplation of dism ssal is an adjournnent of the
proceedi ng, for a period not to exceed six nonths, with a viewto wulti-
mate disnmissal of the petition in furtherance of justice. Upon issuing
such an order, providing such ternms and conditions as the court deens
appropriate, the court nust release the respondent. The court may, as a
condition of an adjournnent in contenplation of dismssal order, in
cases where the record indicates that the consunption of al cohol nay
have been a contributing factor, require the respondent to attend and
conplete an alcohol awareness program established pursuant to [of]
subdi vi sion (a) of section [19.07] 19.25 of the nental hygiene |aw. The
court may, as a condition of an adjournment in contenplation of dismss-
al order, in cases where the record indicates that the respondent is an
eligible person as defined in section four hundred fifty-eight-1 of the
social services law and has allegedly cormitted an eligible offense as
defined in such section, direct the respondent to attend and conpl ete an
education reform program establi shed pursuant to section four hundred
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fifty-eight-1 of the social services |aw. [Upon ex parte notion by the
present nent agency, or upon the court's own notion, rmade at the tine the
order is issued or at] AT any tine during [its] THE durati on OF AN ORDER
| SSUED PURSUANT TO THI S SECTION, the court nmay restore the natter to the
calendar |IN ACCORDANCE WTH SUBDIVISION FOUR OF THIS SECTION. If the
proceeding is not restored, the petition is, at the expiration of the
order, deenmed to have been dismssed by the court in furtherance of
justice.

S 2. Section 315.3 of the famly court act is anended by adding a new
subdivision 4 to read as foll ows:

4. AN APPLI CATI ON TO RESTORE THE MATTER TO THE CALENDAR | N ACCORDANCE
W TH SUBDI VI SION ONE OF THI'S SECTI ON SHALL BE IN THE FORM OF A VERI FI ED
PETITION WH CH SHALL BE SERVED ON THE RESPONDENT, WHO SHALL HAVE AN
OPPORTUNI TY TO BE HEARD W TH RESPECT THERETO. THE PETI TION SHALL STATE
THE FACTUAL BASI S FOR THE RESTORATI ON, | NCLUDI NG THE CONDI TI ON OR CONDI -
TIONS ALLEGED TO HAVE BEEN VI OLATED AND THE TI ME, PLACE AND MANNER | N
VH CH SUCH VI OLATI ON OCCURRED. THE RESPONDENT |S ENTI TLED TO COUNSEL AT
ALL STAGES OF A PROCEEDING UNDER THI' S SECTION, AND THE COURT SHALL
ADVI SE THE RESPONDENT OF SUCH RI GHT AT THE | N TIAL APPEARANCE ON ANY
PETI TI ON FI LED HEREUNDER. UPON REQUEST, THE COURT SHALL GRANT A REASON
ABLE ADJOURNMENT TO THE RESPONDENT | N ORDER TO RESPOND TO THE PETI TI ON
AND, |F THE FACTUAL ALLEGATIONS OF THE PETITION ARE CONTESTED, TO
PREPARE FOR A HEARING. |IF THE COURT DETERM NES THAT THE RESPONDENT
SHOULD BE DETAI NED | N ACCORDANCE W TH THE CRI TERI A | N SUBDI VI SI ON THREE
OF SECTI ON 320.5, THE COURT SHALL HEAR AND DETERM NE THE PETI TI ON W THI N
THREE DAYS; PROVI DED, HOWEVER, THAT FOR GOOD CAUSE SHOWN, THE COURT MAY
ADJOURN THE MATTER FOR NOT MORE THAN THREE ADDI Tl ONAL DAYS. | F, AFTER
HEARI NG THE PETI TI ON, THE COURT FI NDS THAT THE PRESENTMENT AGENCY HAS
DEMONSTRATED BY RELEVANT AND MATERI AL EVI DENCE THAT ONE OR MORE CONDI -
TIONS OF THE ORDER HAVE BEEN VI OLATED, THE COURT SHALL STATE ON THE
RECORD THE REASONS FOR SUCH DETERM NATI ON, GRANT THE PETI TI ON, RESTORE
THE MATTER TO THE CALENDAR AND SCHEDULE THE PROCEEDI NG FOR A FACT- FI ND-
ING HEARING OR DI SPOSI TIONAL HEARI NG, AS APPLI CABLE. UPON FI LI NG THE
PETI TI ON, THE PERI OD OF THE ADJOURNMENT | N CONTEMPLATION OF DI SM SSAL
SHALL BE | NTERRUPTED. SUCH | NTERRUPTI ON SHALL CONTI NUE UNTIL SUCH TI ME
AS THE COURT DETERM NES THE PETI TION. | F THE COURT DENI ES THE PETI TI ON,
THE PERIOD DURING WH CH THE PETI TI ON WAS PENDI NG SHALL BE CREDI TED TO
THE PERI OD OF THE ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL.

S 3. Subdivisions 2, 4 and 5 of section 360.2 of the famly court act,
as added by chapter 920 of the laws of 1982, are anended to read as
fol | ows:

2. The petition nust be verified and subscribed by the probation
service or the appropriate presentnent agency. Such petition nust stipu-
| ate the condition or conditions of the order violated and a reasonable
description of the time, place and manner in which the violation
occurred. Non-hearsay all egations OR ALLEGATI ONS MADE UPON | NFORMATI ON
AND BELIEF of the factual part of the petition or of any supporting
depositions nust establish, if true, every violation charged.

4. If a petition is filed wunder subdivision one, the period of
probation as prescribed by section 353.2 OR CONDI TI ONAL DI SCHARGE AS
PRESCRI BED BY SECTION 353.1 shall be interrupted as of the date of the
filing of the petition. Such interruption shall continue until a fina
deternmination as to the petition has been nade by the court pursuant to
a hearing held in accordance with section 360.3 or until such tine as
t he respondent reaches the maxi mum age of acceptance into a division for
youth facility.
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5. If the court determ nes THAT there was no violation of probation OR
CONDI TI ONAL DI SCHARGE by the respondent, the period of interruption
shall be credited to the period of probation OR CONDI TI ONAL DI SCHARGE,
AS APPLI CABLE

S 4. Subdivision (h) of section 735 of the famly court act, as added
by section 7 of part E of chapter 57 of the laws of 2005, is anended to
read as foll ows:

(h) No statenent made to the designated | ead agency or to any agency
or organi zation to which the potential respondent HAS BEEN REFERRED,
prior to the filing of the petition, or if the petition has been fil ed,
prior to the time the respondent has been notified that attenpts at
diversion wll not be made or have been term nated, or prior to the
commencenent of a fact-finding hearing if attenpts at diversion have not
term nated previously, nmay be admtted into evidence at a fact-finding
hearing or, if the proceeding is transferred to a crimnal court, at any
time prior to a conviction.

S 5. The famly court act is amended by adding a new section 743 to
read as foll ows:

S 743. ACCEPTANCE OF AN ADM SSI ON. (A) BEFORE ACCEPTI NG AN ADM SSI ON,
THE COURT SHALL ADVISE THE RESPONDENT OF HIS OR HER RIGHT TO A
FACT- FI NDI NG HEARI NG THE COURT SHALL ALSO ASCERTAI N THROUGH ALLOCUTI ON
OF THE RESPONDENT AND H'S OR HER PARENT OR PERSON LEGALLY RESPONSI BLE
FOR H'S OR HER CARE, | F PRESENT, THAT THE RESPONDENT:

(1) COW TTED THE ACT OR ACTS TO WHI CH AN ADM SSI ON | S BEI NG ENTERED:

(I'l) 1'S VOLUNTARILY WAIVING H'S OR HER RIGHT TO A FACT-FI NDI NG HEAR-
I NG AND

(1'11) I'S AWARE OF THE PGSSI BLE SPECI FI C DI SPOSI TI ONAL ORDERS
THE PROVI SI ONS OF THI' S SUBDI VI SI ON SHALL NOT BE WAI VED

(B) UPON ACCEPTANCE OF AN ADM SSI ON, THE COURT SHALL STATE THE REASONS
FOR | TS DETERM NATION AND SHALL ENTER A FACT- FI NDI NG ORDER. THE COURT
SHALL SCHEDULE A DI SPOSI TI ONAL HEARI NG | N ACCORDANCE W TH SUBDI VI SI ON
(B) OR (C) OF SECTI ON SEVEN HUNDRED FORTY-NI NE OF THI S PART.

6. Section 776 of +the famly court act is anmended to read as
foI | ows:

S 776. Failure to conply with terns and conditions of suspended judg-
ment. [If a] A respondent [is] brought before the court for failure to
conply with reasonable ternms and conditions of [a] AN ORDER OF suspended
judgnent [issued under this article and if,] SHALL BE SUBJECT TO SECTI ON
SEVEN HUNDRED SEVENTY- NI NE-A OF THIS PART. |IF, after hearing, the court
[is satisfied] DETERM NES by conpetent proof that the respondent W THOUT
JUST CAUSE failed to conply wth such ternms and conditions, the court
may ADJOURN THE MATTER FOR A NEW DI SPOSI TI ONAL  HEARING | N ACCORDANCE
WTH SUBDIVISION (B) OR (C) OF SECTI ON SEVEN HUNDRED FORTY-NINE OF THI S
ARTI CLE. THE COURT MAY revoke the [suspension] ORDER of SUSPENDED | udg-
ment and proceed to nake any order that m ght have been made at the tine
j udgnment was suspended.

S 7. Section 779 of the famly court act is anmended to read as
fol | ows:

S 779. [Failure] JURI SDI CTI ON AND SUPERVI SI ON OF RESPONDENT PLACED ON
PROBATION;, FAILURE to conmply wth terns of probation. [If a] (A A
RESPONDENT WHO | S PLACED ON PROBATI ON | N ACCORDANCE W TH SECTI ON SEVEN
HUNDRED FI FTY- SEVEN OF THI S ARTI CLE SHALL REMAI N UNDER THE LEGAL JURI S-
DI CTI ON OF THE COURT PENDI NG EXPI RATI ON OR TERM NATI ON OF THE PERIOD OF
PROBATI ON

(B) THE PROBATION SERVICE SHALL SUPERVI SE THE RESPONDENT DURI NG THE
PERI OD OF SUCH LEGAL JURI SDI CTI ON
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(C© A respondent [is] brought before the court for failure to conply
with reasonable terns and conditions of an order of probation issued
under SECTI ON SEVEN HUNDRED FI FTY-SEVEN OF this article [and if,] SHALL
BE SUBJECT TO SECTI ON SEVEN HUNDRED SEVENTY- NI NE-A OF TH S ARTICLE. |F,
after hearing PURSUANT TO SUCH SECTION, the court [is satisfied] DETER-
M NES by conpetent proof that the respondent w thout just cause failed
to conply wth such ternms and conditions, the court nmay ADJOURN THE
MATTER FOR A NEW DI SPCSI TI ONAL HEARI NG I N ACCORDANCE W TH SUBDI VI SI ON
(B) OR (C) OF SECTION SEVEN HUNDRED FORTY-NINE OF THI S ARTICLE. THE
COURT MAY revoke the order of probation and proceed to nake any order
that mght have been nmade at the tinme the order of probation was
ent er ed.

S 8. Section 779-a of the famly court act, as amended by chapter 309
of the laws of 1996, is anended to read as foll ows:

S 779-a. [Declaration of delinquency concerning juvenile delinquents
and persons in need of supervision.] PETITION AND HEARI NG ON VI OLATI ON
OF ORDER OF PROBATI ON OR SUSPENDED JUDGEMENT. (A) If, at any tine during
the period of [a disposition of] probation, the [court] PETITI ONER,
PROBATI ON SERVI CE OR APPROPRI ATE PRESENTMENT ACENCY has reasonabl e cause
to believe the respondent has violated a condition of the disposition,
[it] THE PETI TI ONER, PROBATI ON SERVI CE OR APPROPRI ATE PRESENTMENT AGENCY
may [declare the respondent delinquent and] file a [witten declaration
of delinquency. Upon such filing, the respondent shall be declared
del i nquent of his disposition of probation and such disposition shall be
tolled. The] VI OLATI ON PETI Tl ON.

(B) THE PETITION MJST BE VERI FI ED AND SUBSCRI BED BY THE PETI TI ONER
PROBATI ON SERVI CE OR THE APPROPRI ATE PRESENTMENT AGENCY. THE PETI TI ON
MUST SPECIFY THE CONDI TION OR CONDI TI ONS OF THE ORDER VI OLATED AND A
REASONABLE DESCRI PTI ON OF THE DATE, Tl Mg, PLACE AND MANNER I N WHI CH THE
VI OLATI ON OCCURRED. NON- HEARSAY ALLEGATI ONS OF THE FACTUAL PART OF THE
PETI TI ON OR OF ANY SUPPORTI NG DEPGCSI TI ONS MUST ESTABLI SH, | F TRUE, EVERY
VI OLATI ON CHARGED

(© UPON THE FILING OF A VIOLATION PETITION, THE court [then nust
pronptly take reasonable and appropriate action] SHALL | SSUE A SUVMONS
OR WARRANT | N ACCORDANCE W TH SECTI ON SEVEN HUNDRED TWENTY-FIVE OF TH'S
ARTI CLE to cause the respondent to appear before [it for the purpose of
enabling] the court [to make a final determ nation with respect to the
al | eged del i nquency. The]. WHERE THE RESPONDENT | S ON PROBATI ON PURSUANT
TO SECTION SEVEN HUNDRED FIFTY-SEVEN OF TH' S ARTICLE, THE time for
pronpt court action shall not be construed agai nst the probation service
when the respondent has absconded from probation supervision and the
respondent’' s whereabouts are unknown. The court mnust be notified pronpt-
Iy of the circunstances of any such probationers.

(D) IF APETITION IS FILED UNDER SUBDI VI SION (A) OF THI' S SECTI ON, THE
PERI OD OF PROBATI ON OR SUSPENDED JUDGVENT PRESCRI BED BY SECTION SEVEN
HUNDRED FI FTY- FI VE OR SEVEN HUNDRED FI FTY- SEVEN OF THI S ARTI CLE SHALL BE
| NTERRUPTED AS OF THE DATE OF THE FI LI NG OF THE PETI TI ON. SUCH | NTER-
RUPTI ON SHALL CONTI NUE UNTIL A FI NAL DETERM NATION OF THE PETITION OR
UNTIL SUCH TI ME AS THE RESPONDENT REACHES THE MAXI MUM AGE OF ACCEPTANCE
| NTO PLACEMENT W TH THE COW SSI ONER OF SOCI AL SERVICES. | F THE COURT
DI SM SSES THE VIOLATION PETITION, THE PERI OD OF | NTERRUPTI ON SHALL BE
CREDI TED TO THE PERI OD OF PROBATI ON OR SUSPENDED JUDGVENT

(E) HEARI NG ON VI OLATION. (I) THE COURT MAY NOT REVOKE AN ORDER OF
PROBATI ON  OR SUSPENDED JUDGVENT UNLESS THE COURT HAS FOUND BY COMPETENT
PROOF THAT THE RESPONDENT HAS VI OLATED A CONDI TI ON OF SUCH ORDER W THOUT
JUST CAUSE AND THAT THE RESPONDENT HAS HAD AN OPPORTUNI TY TO BE HEARD.
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THE RESPONDENT | S ENTI TLED TO A HEARI NG PROVPTLY AFTER A VI OLATI ON PETI -
TI ON HAS BEEN FI LED. THE RESPONDENT | S ENTI TLED TO COUNSEL AT ALL STAGES
OF THE PROCEEDI NG AND MAY NOT WAl VE REPRESENTATI ON BY COUNSEL EXCEPT AS
PROVI DED | N SECTI ON TWO HUNDRED FORTY- NI NE-A OF THI S ACT.

(1) AT THE TIME OF THE RESPONDENT' S FI RST APPEARANCE FOLLOW NG THE
FILING OF A VI OLATI ON PETI TI ON, THE COURT MUST:

(A) ADVI SE THE RESPONDENT OF THE CONTENTS OF THE PETI TION AND FURNI SH
A COPY TO THE RESPONDENT;

(B) ADVI SE THE RESPONDENT THAT HE OR SHE IS ENTI TLED TO COUNSEL AT ALL
STAGES OF A PROCEEDI NG UNDER THI S SECTI ON AND APPO NT AN ATTORNEY PURSU-
ANT TO SECTION TWO HUNDRED FORTY-NI NE OF THI' S ACT | F | NDEPENDENT LEGAL
REPRESENTATI ON | S NOT AVAI LABLE TO THE RESPONDENT. | F PRACTI CABLE, THE
COURT SHALL APPO NT THE SAME ATTORNEY WHO REPRESENTED THE RESPONDENT | N
THE ORI G NAL PROCEEDI NGS UNDER THI S ARTI CLE;

(C) DETERM NE WHETHER THE RESPONDENT SHOULD BE RELEASED OR DETAI NED
PURSUANT TO SECTI ON SEVEN HUNDRED TWENTY OF THI S ARTI CLE; AND

(D) ASK THE RESPONDENT WHETHER HE OR SHE W SHES TO MAKE ANY STATEMENT
W TH RESPECT TO THE VI OLATI ON. | F THE RESPONDENT MAKES A STATEMENT, THE
COURT MAY ACCEPT |IT AND BASE |ITS DECISION UPON THE STATEMENT. THE
PROVI SI ONS OF SECTI ON SEVEN HUNDRED FORTY- THREE OF THI'S ARTICLE SHALL
APPLY |IN DETERM NING WHETHER A STATEMENT SHOULD BE ACCEPTED. | F THE
COURT DOES NOT ACCEPT THE STATEMENT OR | F THE RESPONDENT DOES NOT MAKE A
STATEMENT, THE COURT SHALL CONDUCT A HEARI NG

(1'11) UPON REQUEST, THE COURT SHALL GRANT A REASONABLE ADJOURNMENT TO
THE RESPONDENT TO PREPARE FOR THE HEARI NG

(1V) AT THE HEARI NG THE COURT MAY RECEI VE ANY RELEVANT, COVPETENT AND
MATERI AL EVI DENCE. THE RESPONDENT MAY CROSS- EXAM NE W TNESSES AND PRES-
ENT EVIDENCE ON H'S OR HER OMN BEHALF. THE COURT'S DETERM NATI ON MUST BE
BASED UPON COVPETENT EVI DENCE.

(V) AT THE CONCLUSI ON OF THE HEARI NG, THE COURT MAY ADJOURN THE MATTER
FOR A NEW DI SPCSI TI ONAL HEARI NG | N ACCORDANCE WTH SUBDIVISION (B) OR
(C©) OF SECTION SEVEN HUNDRED FORTY-NINE OF THI S ARTI CLE. THE COURT MAY
REVOKE, CONTI NUE OR MODI FY THE ORDER OF PROBATI ON OR SUSPENDED JUDGVENT.
| F THE COURT REVOKES THE ORDER, | T SHALL ORDER A DI FFERENT DI SPCSI Tl ON
PURSUANT TO SUBDI VI SI ON ONE OF SECTI ON SEVEN HUNDRED FI FTY-FOUR OF THI' S
ARTI CLE AND SHALL MAKE FI NDI NGS | N ACCORDANCE WTH SUBDIVISION TWO OF
SUCH SECTI ON. IF THE COURT CONTINUES THE ORDER OF PROBATI ON OR
SUSPENDED JUDGMVENT, | T SHALL DI SM SS THE PETI TI ON OF VI OLATI ON.

S 9. This act shall take effect on the ninetieth day after it shall
have become a |aw and shall apply to orders of adjournnment in contem
plati on of dismssal issued and petitions for violations of probation,
conditional discharge and suspended judgnment filed on or after such
effective date.



