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STATE OF NEW YORK

2510
2013- 2014 Regul ar Sessi ons
I N SENATE
January 18, 2013

Introduced by Sen. ROBACH -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law and the <crimnal procedure law, in
relation to conputer sex crimes against children

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is anended by adding a newtitle Y-2 to read

as foll ows:
TI TLE Y-2
COWUTER SEX CRI MES AGAI NST CHI LDREN
ARTI CLE 495

COWUTER SEX CRI MES AGAI NST CHI LDREN

SECTI ON 495. 00 COWUTER SEX CRI MES.
495. 05 SENTENCE OF | MPRI SONMENT FOR COMPUTER SEX CRI MES.

S 495. 00 COWUTER SEX CRI MES.

1. A PERSON COM TS A COWUTER SEX CRI ME WHEN HE OR SHE COM TS A SEX
CRIME AGAINST A CHI LD AND FACI LI TATED THE COVM SSI ON OF SUCH OFFENSE BY
USI NG OR CAUSI NG TO BE USED A COWPUTER OR COWUTER SERVICE TO COVMUNI -
CATE WTH THE CHI LD AGAI NST WHOM SUCH OFFENSE | S COW TTED.

2. A "SEX CRI ME AGAINST A CH LD'" MEANS A FELONY OFFENSE (A) THE ESSEN-
TI AL ELEMENTS OF WHI CH | NCLUDE THE COWM SSI ON OR ATTEMPTED COWM SSI ON OF
SEXUAL CONDUCT, AS DEFINED I'N SUBDI VI SI ON TEN OF SECTION 130.00 OF TH' S
CHAPTER, OR THE USE OR PROMOTI ON OF A SEXUAL OR OBSCENE SEXUAL PERFORM
ANCE, AS DEFINED IN SECTION 263.00 OF TH S CHAPTER, (B) COW TTED OR
ATTEMPTED TO BE COVM TTED AGAI NST A CHI LD LESS THAN SEVENTEEN YEARS OLD.
S 495. 05 SENTENCE OF | MPRI SONMENT FOR COVPUTER SEX CRI MVES.

1. WHEN A PERSON | S CONVI CTED OF A COWUTER SEX CRIME PURSUANT TO
SECTI ON 495. 00 OF THI S ARTI CLE, AND THE UNDERLYI NG CRI ME AGAI NST A CHI LD
IS A VICOLENT FELONY OFFENSE, AS DEFI NED I N SECTION 70.02 OF TH S CHAP-
TER, THE COWPUTER SEX CRI ME SHALL BE DEEMED A VI OLENT FELONY OFFENSE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. WHEN A PERSON | S CONVI CTED OF A COWUTER SEX CRIME PURSUANT TO
SECTION 495.00 OF THI S ARTI CLE, AND THE UNDERLYI NG SEX CRI ME AGAI NST A
CHLDIS ACLASS C, DOR E FELONY, THE COWUTER SEX CRI ME SHALL BE
DEEMED TO BE ONE CATEGCRY H GHER THAN THE SEX CRI ME AGAI NST A CHI LD THE
DEFENDANT COWM TTED, OR ONE CATEGORY H GHER THAN THE OFFENSE LEVEL
APPLI CABLE TO THE DEFENDANT' S CONVI CTI ON FOR AN ATTEMPT OR CONSPI RACY TO
COMWM T A SEX CRI ME AGAI NST A CHI LD, WH CHEVER | S APPLI CABLE

3. NOTW THSTANDI NG ANY OTHER PROVISION OF LAW WHEN A PERSON 1S
CONVICTED OF A COWUTER SEX CRI ME PURSUANT TO SECTI ON 495.00 OF TH' S
ARTI CLE AND THE UNDERLYI NG SEX CRI ME AGAINST A CHLD IS A CLASS B FELG

NY:

(A) THE TERM OF THE DETERM NATE SENTENCE MUST BE AT LEAST ElI GHT YEARS
| F THE DEFENDANT | S SENTENCED PURSUANT TO SECTI ON 70.02 OF TH S CHAPTER,

(B) THE TERM OF THE DETERM NATE SENTENCE MUST BE AT LEAST TWELVE YEARS
| F THE DEFENDANT | S SENTENCED PURSUANT TO SECTI ON 70.04 OF TH S CHAPTER,
AND

(© THE MAXI MUM TERM OF THE | NDETERM NATE SENTENCE MUST BE AT LEAST
FOUR YEARS |F THE DEFENDANT | S SENTENCED PURSUANT TO SECTI ON 70. 05 OF
TH S CHAPTER

S 2. Subdivisions 4 and 7 of section 200.50 of the crimnal procedure
| aw, as anended by chapter 7 of the |aws of 2007, are anended to read as
fol | ows:

4. A statenment in each count that the grand jury, or, where the accu-
satory instrument is a superior court information, the district attor-
ney, accuses the defendant or defendants of a designated offense,
provi ded that in any prosecution under article four hundred eighty-five
of the penal |aw, the designated of fense shall be the specified of fense,
as defined in subdivision three of section 485.05 of the penal |aw,
foll owed by the phrase "as a hate crine", and provided further that in
any prosecution under section 490.25 of the penal |aw, the designated
of fense shall be the specified offense, as defined in subdivision three
of section 490.05 of the penal law, followed by the phrase "as a crine
of terrorisn; and provided further that in any prosecution under
section 130.91 of the penal |law, the designated offense shall be the
speci fied of fense, as defined in subdivision two of section 130.91 of
the penal law, followed by the phrase "as a sexually notivated fel ony",
AND PROVI DED FURTHER THAT | N ANY PROSECUTI ON UNDER SECTI ON 495. 00 OF THE
PENAL LAW THE DESI GNATED OFFENSE SHALL BE THE UNDERLYING SEX CRIME
AGAI NST A CHI LD, AS DEFINED I N SUBDI VI SI ON TWDO OF SECTI ON 495. 00 OF THE
PENAL LAW FOLLOWED BY THE PHRASE "AS A COWPUTER SEX CRI ME"; and

7. A plain and concise factual statenent in each count which, wthout
al | egations of an evidentiary nature,

(a) asserts facts supporting every el enment of the offense charged and
the defendant's or defendants' comm ssion thereof with sufficient preci-
sion to clearly apprise the defendant or defendants of the conduct which
is the subject of the accusation; and

(b) in the case of any arned felony, as defined in subdivision forty-
one of section 1.20, states that such offense is an arned fel ony and
specifies the particular inplenment the def endant or def endant s
possessed, were arned wth, wused or displayed or, in the case of an
I mpl enent di spl ayed, specifies what the inplenment appeared to be; and

(c) in the case of any hate crine, as defined in section 485.05 of the
penal |aw, specifies, as applicable, that the defendant or defendants
intentionally selected the person agai nst whomthe offense was comitted
or intended to be committed; or intentionally conmtted the act or acts
constituting the offense, in whole or in substantial part because of a
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belief or perception regarding the race, color, national origin, ances-
try, gender, religion, religious practice, age, disability or sexua
orientation of a person; and

(d) in the case of a crine of terrorism as defined in section 490.25
of the penal law, specifies, as applicable, that the defendant or
defendants acted wth intent to intimdate or coerce a civilian popu-
| ation, influence the policy of a unit of governnment by intimdation or
coercion, or affect the conduct of a unit of government by nurder,
assassi nation or ki dnappi ng; and

(e) in the case of a sexually notivated felony, as defined in section
130.91 of the penal law, asserts facts supporting the allegation that
the of fense was sexually notivated; and

(F) IN THE CASE OF A COVPUTER SEX CRI ME, AS DEFINED I N SUBDI VI SI ON ONE
OF SECTI ON 495. 00 OF THE PENAL LAW SPECI FIES, AS APPLI CABLE, THAT THE
DEFENDANT OR DEFENDANTS FACILITATED THE COW SSION OF A SEX CRI ME
AGAI NST A CHI LD, AS DEFINED I N SUBDI VI SION TWDO OF SUCH SECTI ON 495. 00,
BY USING OR CAUSI NG TO BE USED A COVPUTER OR COWPUTER SERVI CE TO COMM-
NI CATE W TH THE CHI LD AGAI NST WHOM SUCH OFFENSE IS COW TTED; AND

S 3. Subdivision 8 of section 700.05 of the crimnal procedure law is
anmended by addi ng two new paragraphs (u) and (v) to read as foll ows:

COWPUTER SEX CRI MES AS DEFI NED I N SECTI ON 495. 00 OF THE PENAL LAW
COWUTER TRESPASS AS DEFI NED | N SECTI ON 156. 10 OF THE PENAL LAW COVPUT-
ER TAMPERING IN THE TH RD DEGREE AS DEFI NED I N SECTI ON 156. 25 OF THE
PENAL LAW COWPUTER TAMPERI NG | N THE SECOND DEGREE AS DEFI NED | N SECTI ON
156. 26 OF THE PENAL LAW COWUTER TAMPERING IN THE FIRST DEGREE AS
DEFINED |IN SECTION 156.27 OF THE PENAL LAW UNLAWUL DUPLI CATI ON OF
COVWPUTER RELATED MATERI AL AS DEFI NED I N SECTI ON 156. 30 OF THE PENAL LAW
CRI M NAL POSSESSI ON OF COVWPUTER RELATED MATERI AL AS DEFINED | N SECTION
156. 35 OF THE PENAL LAW AND DI SSEM NATI NG | NDECENT MATERI AL TO M NORS | N
THE FI RST DEGREE AS DEFI NED I N SECTI ON 235.22 OF THE PENAL LAW

( USE OF A CH LD IN A SEXUAL PERFORMANCE AS DEFI NED I N SECTI ON
263. 05 OF THE PENAL LAW PROMOTI NG AN OBSCENE SEXUAL PERFORMANCE BY A
CH LD AS DEFINED IN SECTION 263.10 OF THE PENAL LAW PGOSSESSI NG AN
OBSCENE SEXUAL PERFORMANCE BY A CHI LD AS DEFINED IN SECTION 263.11 OF
THE PENAL LAW PROMOTI NG A SEXUAL PERFORVMANCE BY A CHI LD AS DEFINED I N
SECTI ON 263. 15 OF THE PENAL LAW POSSESSI NG A SEXUAL PERFORMANCE BY A
CHI LD AS DEFI NED I N SECTI ON 263. 16 OF THE PENAL LAW

S 4. Paragraph (a) of subdivision 1 of section 460.10 of the pena
| aw, as anended by chapter 405 of the |laws of 2010, is anmended to read
as foll ows:

(a) Any of the felonies set forth in this chapter: sections 120. 05,
120. 10 and 120.11 relating to assault; sections 121.12 and 121.13 rel at-
ing to strangul ation; sections 125.10 to 125.27 relating to hom cide;
sections 130.25, 130.30 and 130.35 relating to rape; sections 135.20 and
135.25 relating to kidnapping; section 135.35 relating to |abor traf-
ficking; section 135.65 relating to coercion; sections 140.20, 140.25
and 140.30 relating to burglary; sections 145.05, 145.10 and 145.12
relating to crimnal mschief; article one hundred fifty relating to
arson; sections 155.30, 155.35, 155.40 and 155.42 relating to grand
| arceny; sections 177.10, 177.15, 177.20 and 177.25 relating to health
care fraud; article one hundred sixty relating to robbery; sections
165. 45, 165.50, 165.52 and 165.54 relating to crimnal possession of
stolen property; sections 165.72 and 165.73 relating to trademark coun-
terfeiting;, sections 170.10, 170.15, 170.25, 170.30, 170.40, 170.65 and
170.70 relating to forgery; sections 175.10, 175.25, 175.35, 175.40 and
210.40 relating to fal se statenents; sections 176.15, 176.20, 176.25 and
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176.30 relating to insurance fraud; sections 178.20 and 178.25 relating
to crimnal diversion of prescription nmedications and prescriptions;
sections 180.03, 180.08, 180.15, 180.25, 180.40, 180.45, 200.00, 200.03,
200. 04, 200.10, 200.11, 200.12, 200.20, 200.22, 200.25, 200.27, 215.00,
215.05 and 215.19 relating to bribery; sections 187.10, 187.15, 187.20
and 187.25 relating to residential nortgage fraud[,]; sections 190.40
and 190.42 relating to crimnal wusury; section 190.65 relating to
schemes to defraud; sections 205.60 and 205.65 relating to hindering
prosecution; sections 210.10, 210.15, and 215.51 relating to perjury and
contenpt; section 215.40 relating to tanpering with physical evidence;
sections 220.06, 220.09, 220.16, 220.18, 220.21, 220.31, 220.34, 220. 39,
220. 41, 220.43, 220.46, 220.55, 220.60 and 220.77 relating to controlled
substances; sections 225.10 and 225.20 relating to ganbling; sections
230. 25, 230.30, and 230.32 relating to pronoting prostitution; section
230.34 relating to sex trafficking; sections 235.06, 235.07, 235.21 and
235.22 relating to obscenity; sections 263.05, 263.10 [and], 263.11,
263.15 AND 263.16 relating to [pronoting] a sexual perfornance by a
child; sections 265.02, 265.03, 265.04, 265.11, 265.12, 265.13 and the
provisions of section 265.10 which constitute a felony relating to
firearns and ot her dangerous weapons; and sections 265.14 and 265.16
relating to crimnal sale of a firearm and section 275.10, 275. 20,
275.30, or 275.40 relating to unauthorized recordings; [and] sections
470.05, 470.10, 470.15 and 470.20 relating to noney |aundering AND
SECTI ON 495. 00 RELATI NG TO COVPUTER SEX CRI MES; or

S 5. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw.



