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STATE OF NEW YORK

1677
2013- 2014 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 9, 2013

Introduced by Sen. GRISANTlI -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmttee on Environnental Conservation

AN ACT to anend the navigation law, in relation to increasing liability
for the discharge of petrol eum

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 3 of section 181 of the navigation Ilaw, as
anmended by chapter 584 of the |laws of 1992, subparagraphs (ii) and (iii)
of paragraph (e) as anmended by chapter 585 of the laws of 1992 and such
subpar agr aphs as further anmended by section 104 of part A of chapter 62
of the aws of 2011, is anended to read as foll ows:

3. (a) The owner or operator of a major facility or vessel which has
di scharged petrol eum shall be strictly liable, without regard to fault,
subject to the defenses enunerated in subdivision four of this section,
for all cleanup and renoval costs and all direct and indirect danages
paid by the fund. However, the cleanup and renoval costs and direct and
i ndi rect danages which may be recovered by the fund with respect to each
i nci dent shall not exceed:

(i) for a tank vessel, the greater of:

(1) [one] TWO thousand [two hundred] dollars per gross ton; or

(2) (A in the case of a vessel greater than three thousand gross
tons, [ten] SIXTEEN million dollars; or
(B) in the case of a vessel [or] OF three thousand gross tons or |ess,

[two] THREE million dollars;

(ii) for any other vessel subject to the liability limts set forth in
the Federal Q1 Pollution Act of 1990 (33 U S.C. 2701 et seq.), [siXx
hundred] ONE THOUSAND dol | ars per gross ton or [five] EIGHT hundred
t housand dol I ars, whichever is greater;
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(ii1) for any other vessel not subject to the liability limts set
forth in the Federal QI Pollution Act of 1990 (33 U S.C. 2701 et seq.),
[three] FIVE hundred dollars per gross ton for each vessel;

(iv) for a mpjor facility that is defined as an "onshore facility" and

covered by the Iliability Ilimts established under the Federal Ql
Pol lution Act of 1990 (33 U. S.C. 2701 et seq.), [three] FIVE hundred
fifty mllion dollars. This liability limt shall not be considered to
increase the liability above the federal limt of three hundred fifty
mllion dollars per incident[.];

(v) for a mpjor facility not covered in subparagraph (iv) of this
par agraph, [fifty] SEVENTY-FIVE mllion dollars.

(b) The liability limts established in subparagraphs (i) and (ii) of
paragraph (a) of this subdivision shall not be considered to increase
liability above the federal |imts for tank vessels or vessels as
defined in the Federal QI Pollution Act of 1990 (33 U S. C. 2701 et
seq.).

(c) (i) The departnent shall establish, by regulation, a Ilimt of
liability under this subdivision of less than [three] FIVE hundred fifty
mllion dollars but not less than [eight] TWELVE mllion dollars, for
maj or facilities defined as "onshore facilities" under the Federal GOl
Pollution Act of 1990 (33 U S. C 2701 et seq.), taking into account
facility size, storage capacity, throughput, proximty to environ-
nmentally sensitive areas, type of petroleum handl ed, and other factors
rel evant to risks posed by the class or category of facility.

(ii) The departnment shall establish, by regulation, a limt of liabil-
ity under this subdivision of [fifty] SEVENTY-FIVE mllion dollars or
less for mmjor facilities other than vessels that are not defined as
"onshore facilities" under the Federal Ol Pollution Act of 1990 (33
US. C 2701 et seqg.), taking into account facility size, storage capaci -
ty, throughput, proximty to environnentally sensitive areas, type of
pet rol eum handl ed, and other factors relevant to risks posed by the
cl ass or category of facility.

(d) The provisions of paragraph (a) of this subdivision shall not
apply and the owner or operator shall be liable for the full anmount of
cleanup and renoval <costs and damages iif it can be shown that the
di scharge was the result of (i) gross negligence or willful msconduct,
within the know edge and privity of the owner, operator or person in
charge, or (ii) a gross or wllful violation of applicable safety,
construction or operating standards or regulations. In addition, the
provi si ons of paragraph (a) of this subdivision shall not apply if the
owner or operator fails or refuses:

(1) to report the discharge as required by section one hundred seven-
ty-five of this article and the owner or operator knows or had reason to
know of the discharge; or

(2) to provide all reasonabl e cooperati on and assi stance requested by
the federal on-scene coordinator or the conm ssioner or his designee in
connection with cleanup and renoval activities.

(e) (i) The owner or operator of a vessel shall establish and naintain
with the departnent evidence of financial responsibility sufficient to
neet the amount of liability established pursuant to paragraph (a) of
t hi s subdivision. The owner or operator of any vessel which denonstrates
financial responsibility pursuant to the requirenents of the Federal Q|
Pol lution Act of 1990 (33 U S.C. 2701 et seq.), shall be deemed to have
denonstrated financial responsibility in accordance with this paragraph.

(ii) The conm ssioner in consultation wth the superintendent of
financial services nmay pronul gate regulations requiring the owner or
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operator of a major facility other than a vessel to establish and main-
tain evidence of financial responsibility in an anobunt not to exceed
[twenty-five] FORTY dollars, per incident, for each barrel of total
petrol eum storage capacity at the facility, subject to a maxi num of one
mllion SI X HUNDRED dol | ars per incident per facility in an aggregate

not to exceed [tw] THREE nmillion dollars per facility per year;
provi ded, however, that if the owner or operator establishes to the
sati sfaction of the comm ssioner that a | esser anount will be sufficient

to protect the environment and public health, safety and wel fare, the
comm ssi oner shall accept evidence of financial responsibility in such
| esser amount. In determning the sufficiency of the amount of financia
responsibility required wunder this section, the comm ssioner and the
superintendent of financial services shall take into consideration
facility size, storage capacity, throughput, proximty to environ-
nmental ly sensitive areas, type of petroleum handl ed, and other factors
relevant to the risks posed by the class or category of facility, as
well as the availability and affordability of pollution liability insur-
ance. Any regqgul ations pronul gated pursuant to this subparagraph shal
not take effect wuntil forty-eight nonths after the effective date of
this section.

(ii1) Financial responsibility under this paragraph may be established
by any one or a conbination of the follow ng nmethods acceptable to the
comm ssioner in consultation wth the superintendent of financia
services: evidence of insurance, surety bonds, guarantee, letter of
credit, qualification as a self-insurer, or other evidence of financia
responsi bility, including certifications which qualify under the Federa
Ol Pollution Act of 1990 (33 U S.C. 2701 et seq.).

(iv) The liability of a third-party insurer providing proof of finan-
cial responsibility on behalf of a person required to establish and
mai ntai n evidence of financial responsibility wunder this section is
limted to the type of risk assumed and the anmount of coverage specified
in the proof of financial responsibility furnished to and approved by
the departnent. For the purposes of this section, the term "third-party
insurer” neans a third-party insurer, surety, guarantor, person furnish-
ing a letter of «credit, or other group or person providing proof of
financial responsibility on behalf of another person; it does not
include the person required to establish and maintain evidence of such
financial responsibility.

S 2. This act shall take effect imediately.



