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STATE OF NEW YORK

1422--A
2013- 2014 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 9, 2013

Introduced by Sens. DIAZ, AVELLA, STAVISKY -- read tw ce and ordered
printed, and when printed to be commtted to the Commttee on Codes --
recommtted to the Conmttee on Codes in accordance with Senate Rule
6, sec. 8 -- conmittee discharged, bill amended, ordered reprinted as
amended and reconmitted to said commttee

AN ACT to anend the penal law, in relation to increasing the penalty for
t he possession, use, or sale of certain firearns and anmmunition, the
definition of assault weapon, and to repeal subdivision 22 of section
265. 00 of the penal law relating to the definition of an assault weap-
on

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 22 of section 265.00 of the penal lawis
REPEALED and a new subdivision 22 is added to read as foll ows:

22. "ASSAULT WEAPON' MEANS ANY:

(A) SEM - AUTOVATI C OR PUMP-ACTION RIFLE THAT HAS THE CAPACITY TO
ACCEPT A DETACHABLE MAGAZI NE AND HAS ONE OR MORE OF THE FOLLOW NG

(1) A PISTOL QRIP;

(1) A SECOND HANDGRI P OR A PROTRUDI NG GRI P THAT CAN BE HELD BY THE
NON- TRI GGER HAND;

(1'11) A FOLDI NG OR TELESCOPI NG STQOCK;

(1'V) A SHROUD ATTACHED TO THE BARREL, OR THAT PARTI ALLY OR COWPLETELY
ENCI RCLES THE BARREL, ALLOW NG THE BEARER TO HOLD THE FI REARM W TH THE
NON- TRI GGER HAND W THOUT BEING BURNED, BUT EXCLUDING A SLIDE THAT
ENCLOSES THE BARREL; OR

(V) A MJZZLE BRAKE OR MJZZLE COVPENSATOR;

(B) SEM -AUTOVATIC PISTOL, OR ANY SEM - AUTOVATI C, CENTERFI RE RI FLE
W TH A FI XED MAGAZI NE, THAT HAS THE CAPACI TY TO ACCEPT MORE THAN TEN
ROUNDS OF AMMUNI TI ON;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(C) SEM - AUTOVATI C PI STOL THAT HAS THE CAPACI TY TO ACCEPT A DETACHABLE
MAGAZI NE AND HAS ONE OR MORE OF THE FOLLOW NG

(1) A SECOND HANDGRI P OR A PROTRUDI NG GRI P THAT CAN BE HELD BY THE
NON- TRI GGER HAND;

(1'l) A FOLDI NG OR TELESCOPI NG STOCK;

(1'11) A SHROUD ATTACHED TO THE BARREL, OR THAT PARTI ALLY OR COWPLETELY
ENCI RCLES THE BARREL, ALLOW NG THE BEARER TO HOLD THE FI REARM W TH THE
NON- TRI GGER HAND W THOUT BEING BURNED, BUT EXCLUDI NG A SLIDE THAT
ENCLOSES THE BARREL;

(1V) A MJZZLE BRAKE OR MJZZLE COWPENSATOR, OR

(V) THE CAPACI TY TO ACCEPT A DETACHABLE MAGAZINE AT ANY LOCATION
QUTSI DE OF THE PI STOL GRI P;

(D) SEM - AUTOVATI C SHOTGUN THAT HAS ONE OR MORE OF THE FOLLOW NG

) A PISTOL GRIP OR A VERTI CAL HANDGRI P;
) A FOLDI NG OR TELESCOPI NG STOCK;
1) A FI XED MAGAZI NE CAPACI TY I N EXCESS OF FI VE ROUNDS; OR
V) AN ABI LI TY TO ACCEPT A DETACHABLE MAGAZI NE;
E) SHOTGUN WTH A REVOLVI NG CYLI NDER;

(F) GRENADE LAUNCHER,

(G CONVERSION KIT, PART, OR COVBINATION OR PARTS, FROM VWH CH AN
ASSAULT WEAPON CAN BE ASSEMBLED | F THOSE PARTS ARE | N THE POSSESSI ON OR
UNDER THE CONTROL OF THE SAME PERSON, OR

MODI FI CATI ONS OF SUCH FEATURES, OR OTHER FEATURES, DETERM NED BY
RULES AND REGULATI ONS OF THE SUPERI NTENDENT OF STATE POLICE TO BE
PARTI CULARLY SU TABLE FOR M LI TARY AND NOT SPORTI NG PURPCSES. | N ADDI -
TI ON, THE SUPERI NTENDENT OF STATE POLICE SHALL, BY RULES AND REGJ
LATI ONS, DESI GNATE SPECI FI C SEM AUTOVATI C CENTERFI RE OR RI MFI RE RI FLES
OR SEM AUTOVATI C SHOTGUNS, | DENTI FI ED BY MAKE, MODEL AND MANUFACTURER S
NAME, TO BE W THI N THE DEFI NI TI ON OF ASSAULT WEAPCON, | F THE SUPERI NTEN-
DENT OF STATE POLI CE DETERM NES THAT SUCH WEAPONS ARE PARTI CULARLY SUl T-
ABLE FOR M LI TARY AND NOT SPORTI NG PURPOSES. A LI ST OF ASSAULT WEAPONS,
AS DETERM NED BY THE SUPERI NTENDENT OF STATE POLICE, SHALL BE MADE
AVAI LABLE ON A REGULAR BASI S TO THE GENERAL PUBLI C.

PROVI DED, HOWEVER, THAT SUCH TERM DOES NOT | NCLUDE ANY WEAPON THAT HAS
BEEN RENDERED PERMANENTLY | NOPERABLE.

S 2. Section 265.00 of the penal law is anmended by adding three new
subdi vi sions 26, 27 and 28 to read as foll ows:

26. "DETACHABLE MAGAZI NE' MEANS ANY AMMUNI TI ON FEEDI NG DEVI CE, THE
FUNCTION OF WVHICH | S TO DELI VER ONE OR MORE AMMUNI TI ON CARTRI DGES | NTO
THE FIRING CHAMBER, VWH CH CAN BE REMOVED FROM THE FI REARM W THOUT THE
USE OF ANY TOOL, | NCLUDI NG A BULLET OR AMMUNI TI ON CARTRI DGE.

27. "MJZZLE BRAKE' MEANS A DEVI CE ATTACHED TO THE MJZZLE OF A WEAPON
THAT UTI LI ZES ESCAPI NG GAS TO REDUCE RECO L.

28. "MJZZLE COVPENSATOR' MEANS A DEVI CE ATTACHED TO THE MJZZLE OF A
WEAPON THAT UTI LI ZES ESCAPI NG GAS TO CONTROL MJZZLE MOVEMENT.

S 3. Section 265.20 of the penal |aw is anmended by addi ng a new subdi -
vision f to read as foll ows:

F. POSSESSI ON OF AN ASSAULT WEAPON ON PROPERTY OWNED OR | MVEDI ATELY
CONTROLLED BY THE PERSON, OR WH LE ON THE PREM SES OF A LI CENSED
GUNSM TH FOR THE PURPOSE OF LAWFUL REPAIR, OR WHI LE ENGAGED I N THE LEGAL
USE OF THE ASSAULT WEAPON AT A DULY LICENSED FIRING RANGE, OR WH LE
TRAVELI NG TO OR FROM THESE LOCATI ONS, BY A PERSON WHO LAWFULLY POSSESSED
SUCH WEAPON PRI OR TO JANUARY FI RST, TWDO THOUSAND FI FTEEN AND WHO, PRI OR
TO APRI L FI RST, TWO THOUSAND FI FTEEN:

1. RENDERS THE ASSAULT WEAPON PERMANENTLY | NOPERABLE; OR

(I
(I
(I
(I
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2. SURRENDERS THE ASSAULT WEAPON TO THE APPROPRI ATE LAW ENFORCEMENT
AGENCY AS PROVI DED FOR | N SUBPARAGRAPH (F) OF PARAGRAPH ONE OF SUBDI VI -
SION A OF TH' S SECTI ON.

S 4. Section 265.02 of the penal |aw, as anended by chapter 764 of the
laws of 2005, subdivision 8 as anended and subdivisions 9 and 10 as
added by chapter 1 of the laws of 2013, is anmended to read as foll ows:

S 265.02 Crim nal possession of a weapon in the third degree.

A person is guilty of crimnal possession of a weapon in the third
degr ee when:

(1) Such person conmits the crine of crimnal possession of a weapon
in the fourth degree as defined in subdivision one, two[, three] or five
of section 265.01, and has been previously convicted of any crine; or

(2) Such person possesses any explosive or incendiary bonb, bonbshell
firearmsilencer, machine-gun or any other firearm or weapon simulating
a machi ne-gun and which is adaptable for such use; or

(3) Such person know ngly possesses a nachine-gun, firearm rifle or
shot gun which has been defaced for the purpose of concealment or
prevention of the detection of a crine or nmisrepresenting the identity
of such machine-gun, firearm rifle or shotgun; or

(5) (i) Such person possesses three or nore firearns; or (ii) such
person possesses a firearm and has been previously convicted of a felony
or a class A msdeneanor defined in this chapter within the five years
i mredi ately precedi ng the comm ssion of the offense and such possession
did not take place in the person's home or place of business; or

(6) Such person know ngly possesses any di sgui sed gun[; or

(7) Such person possesses an assault weapon; or

(8) Such person possesses a | arge capacity ammunition feedi ng devi ce.
For purposes of this subdivision, a large capacity amunition feeding
devi ce shall not include an anmmunition feeding device |awfully possessed
by such person before the effective date of the chapter of the | aws of
two thousand thirteen which anmended this subdivision, that has a capaci -
ty of, or that can be readily restored or converted to accept nore than
seven but less than eleven rounds of anmunition, or that was nmanufac-
tured before Septenber thirteenth, nineteen hundred ninety-four, that
has a capacity of, or that can be readily restored or converted to
accept, nore than ten rounds of ammunition; or

(9) Such person possesses an unl oaded firearmand al so commts a drug
trafficking felony as defined in subdivision twenty-one of section 10.00
of this chapter as part of the same crimnal transaction; or

(10) Such person possesses an unloaded firearmand al so commts any

violent felony offense as defined in subdivision one of section 70.02 of
this chapter as part of the sane crimnal transaction].

Crimnal possession of a weapon in the third degree is a class D fel o-
ny.

S 5. Section 265.04 of the penal |aw, as anended by chapter 764 of the
| aws of 2005, is anended to read as foll ows:

S 265.04 Crimnal possession of a weapon in the first degree.

A person is guilty of crimnal possession of a weapon in the first
degree when such person:

(1) possesses any explosive substance with intent to use the sane
unl awful Iy agai nst the person or property of another; or

(2) possesses ten or nore firearms; OR

(3) POSSESSES AN ASSAULT WEAPON;, OR

(4) POSSESSES A LARGE CAPACI TY AVMUNI TI ON FEEDI NG DEVI CE

Crimnal possession of a weapon in the first degree is a class B fel o-
ny.
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S 6. The penal law is anended by adding two new sections 265.46 and
265.47 to read as foll ows:

S 265.46 UNLAWFUL POSSESSION OF A FlI REARM UPON SCHOOL GROUNDS I N THE
SECOND DEGREE

| T SHALL BE UNLAWFUL FOR ANY PERSON TO KNOW NGLY POSSESS ANY FlI REARM
IN OR UPON A BUI LDI NG OR GROUNDS, USED FOR EDUCATI ONAL PURPOSES, OF ANY
SCHOOL, COLLEGE OR UNI VERSI TY, W THOUT THE WRI TTEN AUTHORI ZATI ON OF SUCH
EDUCATI ONAL | NSTI TUTI ON.

UNLAWFUL POSSESSI ON OF A WEAPON UPON SCHOOL GROUNDS |IN THE SECOND
DEGREE |'S A CLASS C FELONY.

S 265.47 UNLAWFUL PCOSSESSION OF A FlI REARM UPON SCHOOL GROUNDS I N THE
FI RST DEGREE

| T SHALL BE UNLAWFUL FOR ANY PERSON TO KNOW NGLY POSSESS AN ASSAULT
VEAPON, LARGE CAPACI TY AMMUNI TI ON FEEDI NG DEVI CE OR DETACHABLE MAGAZI NE
IN OR UPON A BUI LDI NG OR GROUNDS, USED FOR EDUCATI ONAL PURPCSES, OF ANY
SCHOOL, COLLEGE OR UNI VERSI TY, W THOUT THE WRI TTEN AUTHORI ZATI ON OF SUCH
EDUCATI ONAL | NSTI TUTI ON.

UNLAWFUL POSSESSION OF A WEAPON UPON SCHOOL GROUNDS IN THE FI RST
DEGREE |'S A CLASS B FELONY.

S 7. The cl osing paragraph of section 265.08 of the penal |[aw, as
added by chapter 233 of the laws of 1980, is anmended to read as fol

Criminal wuse of a firearmin the second degree is a class [C] B feIo-
ny.

S 8. The closing paragraph of subdivision 1 and subdivision 2 of
section 265.09 of the penal |aw, the closing paragraph of subdivision 1
as anmended by chapter 650 of the laws of 1996, and subdivision 2 as
anended by chapter 1 of the laws of 2013, are anmended to read as
fol | ows:

Crimnal use of a firearmin the first degree is a class [B] A felony.

(2) Sentencing. Notw thstanding any other provision of Jlaw to the
contrary, when a person is convicted of crimnal use of a firearmin the
first degree as defined in subdivision one of this section, the court
shal |l inpose an additional consecutive sentence [of five years] to the
sentence inposed on the underlying class B violent felony offense where
the person convicted of such crine displays a | oaded weapon from which a
shot, readily capable of producing death or other serious injury may be
dlscharged in furtherance of the comm ssion of such crine, provided,
however, that such additional sentence shall not be inposed if the
court, having regard to the nature and circunstances of the crime and to
the history and character of the defendant, finds on the record that
such additional consecutive sentence would be unduly harsh and that not
i mposing such sentence would be consistent with the public safety and
woul d not deprecate the seriousness of the crinme. Notw thstanding any
ot her provision of law to the contrary, the aggregate of the [five year]
consecutive term inposed pursuant to this subdivision and the m ni num
termof the indeterm nate sentence inposed on the wunderlying class B
violent felony shall constitute the new aggregate m nimumterm of inpri-
sonnent, and a person subject to such termshall be required to serve
the entire aggregate mnimumterm and shall not be eligible for release
on parole or conditional release during such term This subdivision
shall not apply where the defendant's crimnal liability for displaying
a | oaded weapon from which a shot, readily capable of producing death or
ot her serious injury may be discharged, in furtherance of the comm ssion
of crime is based on the conduct of another pursuant to section 20.00 of
this chapter
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S 9. The closing paragraph of section 265.11 of the penal |aw, as
anended by chapter 764 of the laws of 2005, is anmended to read as
fol | ows:

Criminal sale of a firearmin the third degree is a class [D C fel

o
1

ny.
S 10. The cl osi ng paragraph of section 265.12 of the penal Ilaw, as
anended by chapter 764 of the laws of 2005, is anmended to read as
fol | ows:

Crimnal sale of a firearmin the second degree is a class [C] B fel o-
ny.
S 11. The cl osi ng paragraph of section 265.13 of the penal Ilaw, as
anended by chapter 764 of the laws of 2005, is anmended to read as
fol | ows:

Crimnal sale of a firearmin the first degree is a class [B] A felo-
ny.
S 12. Severability. |[If any provision or termof this act is for any
reason decl ared unconstitutional or invalid or ineffective by any court
of conpetent jurisdiction, such decision shall not affect the validity
or the effectiveness of the remaining portions of this act or any part
t her eof .

S 13. This act shall take effect inmediately.



