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STATE OF NEW YORK

6728
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
April 17, 2013

Introduced by M of A PAULIN -- read once and referred to the Commttee
on Judiciary

AN ACT to anend the donestic relations law, in relation to nodifications
of tenporary mai ntenance awards and nai nt enance obl i gati ons

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 5-a of part B of section 236 of the donestic
relations |aw, as added by chapter 371 of the laws of 2010, is anended
to read as foll ows:

5-a. Tenporary mai ntenance awards. a. Except where the parties have
entered into an agreement pursuant to subdivision three of this part
provi ding for maintenance, in any matrinonial action the court shal
nmake its award for tenporary nmintenance pursuant to the provisions of
thi s subdi vi sion

b. For purposes of this subdivision, the following definitions shal
be used:

(1) "Payor" shall nean the spouse with the higher incone.

(2) "Payee" shall nean the spouse with the |ower incone.

(3) ["Length of marriage" shall nean the period fromthe date of
marriage until the date of comrencenent of action.

(4)] "lnconme" shall nean[:

(a)] incone as defined in the child support standards act and codified
in section two hundred forty of this article and section four hundred
thirteen of the famly court act[; and

(b) incone fromincone producing property to be distributed pursuant
to subdivision five of this part].

[(5)] (4) "Income cap" shall nean up to and including five hundred
t housand dol |l ars of the payor's annual incone; provided, however, begin-
ning January thirty-first, tw thousand [twel ve] FOURTEEN and every two
years thereafter, the [payor's annual] inconme CAP anmount shall increase
by the product of the average annual percentage changes in the consuner

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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price index for all urban consuners (CPl-U) as published by the United
States departnent of |abor bureau of |abor statistics for the two year
period rounded to the nearest one thousand dollars. The office of court
adm ni stration shall determ ne and publish the incone cap.

[(6)] (5) "@uideline anmobunt of tenporary maintenance" shall nean the
sum derived by the application of paragraph ¢ OR D of this subdivision.

[(7) "@uideline duration" shall mean the durational period determ ned
by the application of paragraph d of this subdivision.

(8) "Presunptive award" shall nean the gui deline anount of the tenpo-
rary mai ntenance award for the guideline duration prior to the court's
application of any adjustnent factors as provided i n subparagraph one of
par agraph e of this subdivision.

(9)] (6) "Self-support reserve" shall nean the self-support reserve as
defined in the child support standards act and codified in section two
hundred forty of this article and section four hundred thirteen of the
famly court act.

c. [The court shall determ ne the guideline amount of tenporary main-
tenance in accordance with the provisions of this paragraph after deter-
m ning the inconme of the parties:

(1) Where the payor's inconme is up to and including the incone cap:

(a) the court shall subtract twenty percent of the inconme of the payee
fromthirty percent of the inconme up to the incone cap of the payor

(b) the court shall then multiply the sumof the payor's income up to
and including the incone cap and all of the payee's inconme by forty
percent .

(c) the court shall subtract the inconme of the payee from the anount
derived fromcl ause (b) of this subparagraph.

(d) the guideline amount of tenporary naintenance shall be the | ower
of the anmobunts determ ned by clauses (a) and (c) of this subparagraph;
if the amount determ ned by clause (c) of this subparagraph is |ess than
or equal to zero, the guideline amount shall be zero dollars.

(2) Where the incone of the payor exceeds the income cap:

(a) the court shall determ ne the guideline anount of tenporary main-
tenance for that portion of the payor's incone that is up to and i ncl ud-
ing the income cap according to subparagraph one of this paragraph, and,
for the payor's income in excess of the inconme cap, the court shal
deternmine any additional guideline anobunt of tenporary maintenance
t hrough consi deration of the follow ng factors:

(i) the length of the nmarriage;

(ii) the substantial differences in the incones of the parties;

(iii) the standard of living of the parties established during the
marri age;

(iv) the age and health of the parties;

(v) the present and future earning capacity of the parties;

(vi) the need of one party to incur education or training expenses;

(vit) the wasteful dissipation of marital property;

(V|||) the transfer or encunbrance nade in contenplation of a matri no-

ial action without fair consideration;

(| X) the existence and duration of a pre-marital joint household or a
pre-di vorce separate househol d;

(x) acts by one party agai nst another that have inhibited or continue
to inhibit a party's earning capacity or ability to obtain nmeani ngful
enpl oyment. Such acts include but are not limted to acts of donestic
vi ol ence as provided in section four hundred fifty-nine-a of the socia
services | aw

(xi) the availability and cost of nedical insurance for the parties;
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(xi1) the care of the children or stepchildren, disabled adult chil-
dren or stepchildren, elderly parents or in-laws that has inhibited or
continues to inhibit a party's earning capacity or ability to obtain
nmeani ngf ul enpl oynent ;

(xiii) the inability of one party to obtain neaningful enploynent due
to age or absence fromthe workforce;

(xiv) the need to pay for exceptional additional expenses for the
child or <children, including, but not limted to, schooling, day care
and nedi cal treatnent;

(xv) the tax consequences to each party;

(xvi) marital property subject to distribution pursuant to subdivision
five of this part;

(xvii) the reduced or lost earning capacity of the party seeking
tenporary nmaintenance as a result of having foregone or del ayed educa-
tion, training, enploynent or career opportunities during the marriage;

(xviii) the contributions and services of the party seeking tenporary
mai nt enance as a spouse, parent, wage earner and hormemaker and to the
career or career potential of the other party; and

(xi x) any other factor which the court shall expressly find to be just
and proper.

(b)] WHEN THE PAYOR S INCOVE | S LONER THAN OR EQUAL TO THE | NCOVE CAP
THE COURT SHALL DETERM NE THE GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE
AS FOLLOWE:

(1) THE COURT SHALL SUBTRACT TWENTY PERCENT OF THE PAYEE' S | NCOVE FROM
THI RTY PERCENT OF THE PAYOR S | NCOVE.

(2) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S | NCOVE AND
THE PAYEE' S | NCOVE BY FORTY PERCENT.

(3) THE COURT SHALL SUBTRACT THE PAYEE'S |INCOVE FROM THE AMOUNT
DERI VED FROM SUBPARAGRAPH TWO OF THI S PARAGRAPH

(4) THE COURT SHALL DETERM NE THE LOWER OF AMOUNTS DERI VED BY SUBPARA-
GRAPHS ONE AND THREE OF THI' S PARAGRAPH.

(5) THE GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE SHALL BE THE AMOUNT
DETERM NED BY SUBPARAGRAPH FOUR OF THI S PARAGRAPH EXCEPT THAT, |IF THE
AMOUNT DETERM NED BY SUBPARAGRAPH FOUR OF THI S PARAGRAPH | S LESS THAN OR
EQUAL TO ZERO, THE GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE SHALL BE
ZERO DOLLARS.

D. WHEN THE PAYOR S | NCOVE EXCEEDS THE | NCOVE CAP, THE COURT SHALL
DETERM NE THE GUI DELI NE AMOUNT OF TEMPORARY NMAI NTENANCE AS FOLLOWS

(1) THE COURT SHALL PERFORM THE CALCULATI ONS SET FORTH | N SUBPARA-
GRAPHS ONE THROUGH FOUR OF PARAGRAPH C OF THI'S SUBDI VI SI ON FOR THE TOTAL
| NCOVES OF PAYOR AND PAYEE.

(2) THE COURT SHALL PERFORM THE CALCULATIONS SET FORTH I N SUBPARA-
GRAPHS ONE THROUGH FOUR OF PARAGRAPH C OF THI'S SUBDI VI SI ON FOR THE
| NCOVES OF PAYOR AND PAYEE UP TO AND | NCLUDI NG THE | NCOVE CAP

(3) THE GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE SHALL BE ElI THER

(A) THE CALCULATI ON DERI VED FROM SUBPARAGRAPH ONE OF THI'S PARAGRAPH

(B) THE AMOUNT DERI VED FROM SUBPARAGRAPH TWO OF THI S PARAGRAPH PLUS AN
AMOUNT THAT THE COURT SHALL DETERM NE BY CONSI DERATI ON OF THE FACTORS
SET FORTH | N SUBPARAGRAPH ONE OF PARAGRAPH G OF THI'S SUBDI VI SI ON

(4) In any decision nade pursuant to CLAUSE (B) OF SUBPARAGRAPH THREE
OF this [subparagraph] PARAGRAPH, the court shall set forth the factors
it considered and the reasons for its WRITTEN OR ORAL deci sion. Such
witten order may not be waived by either party or counsel.

[(3)] E. Notwithstanding the provisions of this [paragraph] SUBDI VI -
SI ON, where the guideline anount of tenporary mai ntenance would reduce
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the payor's inconme below the self-support reserve for a single person,
[the presunptive anount of] the guideline amount of tenporary mainte-
nance shall be the difference between the payor's incone and the self-
support reserve. |If the payor's incone is below the self-support
reserve, there is a rebuttable presunption that no tenporary mai ntenance
i s awar ded.

[d. The court shall determne the guideline duration of tenporary
mai nt enance by considering the length of the marriage. ]

F. Tenporary nmintenance shall termnate upon the issuance of the
final [award] DETERM NATI ON of mai ntenance or the death of either party,
whi chever occurs first.

[e.] G (1) The court shall order the [presunptive award] GU DELINE
AMOUNT of tenporary mai ntenance in accordance with paragraphs ¢ and d of
this subdivision, wunless the court finds that the [presunptive award]
GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE is unjust or inappropriate and
adjusts the [presunptive award] GUI DELI NE AMOUNT of tenporary mainte-
nance accordi ngly based upon consideration of the follow ng factors:

(a) [the standard of 1living of the parties established during the
marri age;

(b)] the age and health of the parties;

[(c)] (B) the PRESENT OR FUTURE earning capacity of the parties,
| NCLUDI NG THE HI STORY OF LI M TED PARTI Cl PATI ON | N THE WORKFORCE
d) the need of one party to incur education or training expenses,;

)] (C) the wasteful dissipation of marital property][;
) the transfer], I NCLUDI NG TRANSFERS or [encunbrance] ENCUVMBRANCES
in contenplation of a matrinonial action wthout fair consider-

)] (D) the existence and duration of a pre-marital joint househol d
pre-di vorce separate househol d;

)] (E) acts by one party agai nst another that have inhibited or
continue to inhibit a party's earning capacity or ability to obtain
nmeani ngf ul enploynment|[. Such acts include but are not limted to acts of
domestic violence as provided in section four hundred fifty-nine-a of
t he social services |aw

(i)] OR THAT CONSTI TUTE EGREGQ OQUS CONDUCT
(F) the availability and cost of nedical insurance for the parties;
[(j)] (G the care of [the] children or stepchildren, disabled adult
children or stepchildren, elderly parents or in-laws PROVI DED DURI NG THE
MARRI AGE that [has inhibited or continues to inhibit] INHIBITS a party's
earning capacity [or ability to obtain nmeani ngful enploynent];

[(k) the inability of one party to obtain neaningful enploynment due to
age or absence fromthe workforce;

(1) the need to pay for exceptional additional expenses for the child
or children, including, but not Ilimted to, schooling, day care and
medi cal treatnent;

(m] the tax consequences to each party;

(1) THE STANDARD OF LIVING OF THE PARTIES ESTABLISHED DURI NG THE
MARRI AGE; AND

(n) marital property subject to distribution pursuant to subdivision
five of this part;

(0) the reduced or |lost earning capacity of the party seeking tenpo-
rary maintenance as a result of having foregone or del ayed educati on,
trai ning, enployment or career opportunities during the marri age;

(p) the contributions and services of the party seeking tenporary
mai nt enance as a spouse, parent, wage earner and homemaker and to the
career or career potential of the other party; and

or

[ (
(e
(f
de
tion;
[(g
a
[(h
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(gq)] (J) any other factor which the court shall expressly find to be
just and proper.

(2) Were the court finds that the [presunptive award of tenporary
mai nt enance] GUI DELI NE AMOUNT OF TEMPORARY NMAINTENANCE is unjust or
i nappropriate and the court adjusts the [presunptive award] GU DELI NE
AMOUNT of tenporary mai ntenance pursuant to this paragraph, the court
shall set forth, in a witten [order] OR ORAL DECI SI ON, the [anmount of
t he unadj usted presunptive award] GU DELI NE AMOUNT of tenporary nmainte-
nance, the factors it considered, and the reasons that the court
adj usted the [presunptive award] GU DELI NE AMOUNT of tenporary mainte-
nance. |[Such witten order shall not be waived by either party or coun-
sel . ]

(3) Wiere either or both parties are unrepresented, the court shal
not enter a tenporary nmintenance order unless the COURT | NFORMS THE
unrepresented party or parties [have been inforned] of the [presunptive
awar d] GUI DELI NE AMOUNT of tenporary mai ntenance.

[f. A wvalidly executed agreenent or stipulation voluntarily entered
into between the parties in an action conmenced after the effective date
of this subdivision presented to the court for incorporation in an order
shall include a provision stating that the parties have been advised of
the provisions of this subdivision, and that the presunptive award
provided for therein results in the correct anount of tenporary mainte-
nance. In the event that such agreenment or stipulation deviates fromthe
presunptive award of tenporary naintenance, the agreenent or stipulation
nmust specify the anount that such presunptive award of tenporary mainte-
nance would have been and the reason or reasons that such agreenent or
stipul ati on does not provide for paynent of that anmount. Such provision
may not be waived by either party or counsel. Nothing contained in this
subdivision shall be construed to alter the rights of the parties to
voluntarily enter into validly executed agreenments or stipul ations which
deviate fromthe presunptive award of tenporary nmintenance provided
such agreenments or stipulations conply wth the provisions of this
subdi vi sion. The court shall, however, retain discretion with respect to
tenporary, and post-divorce naintenance awards pursuant to this section.
Any court order incorporating a validly executed agreenment or stipu-
lation which deviates fromthe presunptive award of tenporary mainte-
nance shall set forth the court's reasons for such deviation

g.] H Wen a party has defaulted and/or the court 1is otherw se
presented with insufficient evidence to determne [gross] income, the
court shall order the tenporary mai ntenance award based upon the needs
of the payee or the standard of living of the parties prior to comrence-
ment of the divorce action, whichever is greater. Such order nay be
retroactively nodified upward wi thout a showing of change in circum
stances upon a showi ng of newly di scovered or obtained evidence.

[h.] 1. In any action or proceeding for nodification of an order of
mai nt enance or alinony existing prior to the effective date of this
subdi vi si on, brought pursuant to this article, the tenporary mai ntenance
guidelines set forth in this subdivision shall not constitute a change
of circunmstances warranting nodification of such support order.

[i. I'n any decision nade pursuant to this subdivision the court shall
where appropriate, consider the effect of a barrier to remarriage, as
defined in subdivision six of section two hundred fifty-three of this
article, on the factors enunerated in this subdivision.]

S 2. Subdivision 6 of part B of section 236 of the donmestic relations
law, as anended by chapter 371 of the |aws of 2010, is anended to read
as foll ows:
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6. Post-divorce nmintenance awards. a. Except where the parties have
entered into an agreement pursuant to subdivision three of this part
provi ding for maintenance, in any nmatrinonial action the court [may
order nmmintenance in such amount as justice requires, having regard for
the standard of living of the parties established during the nmarriage,
whet her the party in whose favor mai ntenance is granted | acks sufficient
property and inconme to provide for his or her reasonable needs and
whet her the other party has sufficient property or incone to provide for
the reasonable needs of the other and the circunstances of the case and
of the respective parties. Such order shall be effective as of the date
of the application therefor, and any retroactive anmount of mai ntenance
due shall be paid in one sum or periodic sunms, as the court shal
direct, taking into account any anount of tenporary mai ntenance which
has been paid. In determ ning the anount and duration of naintenance the
court shall consider:

(1) the income and property of the respective parties including mari-
tal property distributed pursuant to subdivision five of this part;

(2) the length of the nmarriage;

(3) the age and health of both parti es;

(4) the present and future earning capacity of both parties;

(5) the need of one party to incur education or training expenses;

(6) the existence and duration of a pre-nmarital joint household or a
pre-di vorce separate househol d;

(7) acts by one party agai nst another that have inhibited or continue

to inhibit a party's earning capacity or ability to obtain nmeani ngful
enpl oynment. Such acts include but are not limted to acts of donestic
viol ence as provided in section four hundred fifty-nine-a of the socia
services | aw

(8) the ability of the party seeking nmai ntenance to becone self-sup-
porting and, if applicable, the period of tinme and training necessary
t heref or;

(9) reduced or lost lifetinme earning capacity of the party seeking
mai nt enance as a result of having foregone or del ayed education, train-
i ng, enploynent, or career opportunities during the marriage;

(10) the presence of children of the marriage in the respective hones
of the parties;

(11) the care of the children or stepchildren, disabled adult children
or stepchildren, elderly parents or in-laws that has inhibited or
continues to inhibit a party's earning capacity;

(12) the inability of one party to obtain neaningful enploynment due to
age or absence fromthe workforce;

(13) the need to pay for exceptional additional expenses for the
child/children, including but not limted to, schooling, day care and
medi cal treatnent;

(14) the tax consequences to each party;

(15) the equitable distribution of marital property;

(16) contributions and services of the party seeking naintenance as a
spouse, parent, wage earner and honeneker, and to the career or career
potential of the other party;

(17) the wasteful dissipation of nmarital property by either spouse;

(18) the transfer or encunbrance nade in contenplation of a matri noni -
al action without fair consideration;

(19) the loss of health insurance benefits wupon dissolution of the
marriage, and the availability and cost of nedical insurance for the
parties; and
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(20) any other factor which the court shall expressly find to be |just
and proper] SHALL MAKE THE AWARD FOR POST- DI VORCE MAI NTENANCE PURSUANT
TO THE PROVI SI ONS OF THI' S SUBDI VI SI ON.

b. [In any decision nade pursuant to this subdivision, the court shall
set forth the factors it considered and the reasons for its decision and
such may not be waived by either party or counsel.

c. The court nmay award pernanent mai ntenance, but an award of mainte-
nance shall term nate upon the death of either party or upon the recipi-
ent's valid or invalid marriage, or upon nodification pursuant to para-
graph b of subdivision nine of this part or section two hundred
forty-eight of this chapter.

d. In any decision made pursuant to this subdivision the court shall,
where appropriate, consider the effect of a barrier to remarriage, as
defined in subdivision six of section two hundred fifty-three of this
article, on the factors enunerated in paragraph a of this subdivision.]
FOR PURPOCSES OF THIS SUBDI VI SION, THE FOLLON NG DEFIN TIONS SHALL BE
USED:

(1) "PAYOR' SHALL MEAN THE SPOUSE W TH THE HI GHER | NCOVE.

(2) "PAYEE" SHALL MEAN THE SPOUSE W TH THE LOWER | NCOME.

(3) "I NCOVE" SHALL MEAN:

(1) | NCOVE AS DEFINED IN THE CH LD SUPPORT STANDARDS ACT AND CODI FI ED
I N SECTI ON TWO HUNDRED FORTY OF THI S ARTI CLE AND SECTION FOUR HUNDRED
THI RTEEN OF THE FAM LY COURT ACT, EXCEPT THAT TEMPORARY MAI NTENANCE PAI D
PURSUANT TO SUBDIVISION FIVE-A OF TH S PART AND SPOUSAL SUPPORT PAI D
PURSUANT TO SECTI ON FOUR HUNDRED TWELVE OF THE FAM LY COURT ACT, SHALL
NOT BE DEDUCTED FROM PAYOR S | NCOVE; AND

(1) INCOVE FROM | NCOVE-PRODUCI NG PROPERTY DI STRIBUTED OR TO BE
DI STRI BUTED PURSUANT TO SUBDI VI SI ON FI VE OF THI S PART.

(4) "1 NCOVE CAP" SHALL MEAN UP TO AND | NCLUDI NG FI VE HUNDRED THOUSAND
DOLLARS OF THE PAYOR S ANNUAL | NCOVE; PROVI DED, HOWEVER, BEG NNI NG JANU
ARY THI RTY- FI RST, TWD THOUSAND FOURTEEN AND EVERY TWO YEARS THEREAFTER,
THE | NCOVE CAP SHALL | NCREASE BY THE PRODUCT OF THE AVERAGE ANNUAL
PERCENTAGE CHANGES | N THE CONSUMER PRI CE | NDEX FOR ALL URBAN CONSUMERS
(CPI-U AS PUBLI SHED BY THE UNI TED STATES DEPARTMENT OF LABOR BUREAU OF
LABOR STATISTICS FOR THE TWO YEAR PERI OD ROUNDED TO THE NEAREST ONE
THOUSAND DOLLARS. THE OFFI CE OF COURT ADM NI STRATI ON SHALL DETERM NE AND
PUBLI SH THE | NCOVE CAP.

(5) "GUI DELI NE AMODUNT OF POST-DI VORCE MAI NTENANCE" SHALL MEAN THE
DOLLAR AMOUNT DERIVED BY THE APPLI CATI ON OF PARAGRAPH C OR D OF THI' S
SUBDI VI SI ON.

(6) "GUI DELI NE DURATI ON OF POST- DI VORCE MAI NTENANCE" SHALL MEAN THE
DURATI ONAL PERI OD DETERM NED BY THE APPLI CATI ON OF PARAGRAPH E OF THI S
SUBDI VI SI ON.

(7) "POST-Dl VORCE MAI NTENANCE GUI DELI NE OBLI GATI ON' SHALL MEAN THE
GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE AND THE GUI DELI NE DURATI ON
OF POST- DI VORCE MAI NTENANCE.

(8) "POST- Dl VORCE MAI NTENANCE" SHALL MEAN A SUM TO BE PAI D PURSUANT TO
A FI NAL COURT ORDER OR DECREE DI SSOLVING OR ANNULLING A MARRI AGE,
DECLARING THE NULLITY OF A MARRI AGE, OR A VALI D AGREEMENT, BETWEEN THE
PARTI ES, BY ONE PARTY TO THE OTHER

(9) LENGTH OF MARRI AGE SHALL MEAN THE PERI OD FROM THE DATE OF MARRI AGE
UNTI L THE DATE OF COMVENCEMENT OF ACTI ON.

(10) " SELF- SUPPORT RESERVE" SHALL MEAN THE SELF- SUPPORT RESERVE AS |S
DEFINED |IN THE CH LD SUPPORT STANDARDS ACT AND CODI FI ED I N SECTI ON TWD
HUNDRED FORTY OF THI S ARTI CLE AND SECTI ON FOUR HUNDRED THI RTEEN OF THE
FAM LY COURT ACT.
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C. VHEN THE PAYOR S INCOVE | S LOAER THAN OR EQUAL TO THE | NCOVE CAP,
THE COURT SHALL DETERM NE THE GUI DELI NE AMOUNT OF POST-Dl VORCE NAI NTE-
NANCE AS FOLLOWG:

(1) THE COURT SHALL SUBTRACT TWENTY PERCENT OF THE PAYEE S | NCOVE FROM
TH RTY PERCENT OF THE PAYOR S | NCOVE.

(2) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S | NCOVE AND
THE PAYEE' S | NCOVE BY FORTY PERCENT.

(3) THE COURT SHALL SUBTRACT THE PAYEE'S |INCOVE FROM THE AMOUNT
DERI VED FROM SUBPARAGRAPH TWO OF THI S PARAGRAPH.

(4) THE COURT SHALL DETERM NE THE LOWNER OF AMOUNTS DERI VED BY SUBPARA-
GRAPHS ONE AND THREE OF THI S PARAGRAPH.

(5 THE GUIDELINE AMOUNT OF POST-DI VORCE MAI NTENANCE SHALL BE THE
AMOUNT DETERM NED BY SUBPARAGRAPH FOUR OF THI S PARAGRAPH EXCEPT THAT, IF
THE AMOUNT DETERM NED BY SUBPARAGRAPH FOUR OF THIS PARAGRAPH | S LESS
THAN OR EQUAL TO ZERO, THE GUI DELI NE AMOUNT OF PGOST- DI VORCE MAI NTENANCE
SHALL BE ZERO DCLLARS.

(6) NOTW THSTANDI NG THE PROVI SI ONS OF SUBPARAGRAPH THREE OF THI S PARA-
GRAPH, WHERE THE ANNUAL AMOUNT OF PGOST- DI VORCE MAI NTENANCE WOULD REDUCE
THE PAYOR S | NCOVE BELOW THE SELF- SUPPORT RESERVE FOR A SI NGLE PERSON,
THE POST- DI VORCE MAI NTENANCE GUI DELI NE OBLI GATI ON SHALL BE THE D FFER-
ENCE BETWEEN THE PAYOR S | NCOVE AND THE SELF- SUPPORT RESERVE.

D. WHEN THE PAYOR S | NCOVE EXCEEDS THE | NCOVE CAP, THE COURT SHALL
DETERM NE THE GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE AS FOLLOWE:

(1) THE COURT SHALL PERFORM THE CALCULATIONS SET FORTH I N SUBPARA-
GRAPHS ONE THROUGH FOUR OF PARAGRAPH C OF THI S SUBDI VI SI ON FOR THE TOTAL
| NCOVES OF PAYOR AND PAYEE.

(2) THE COURT SHALL PERFORM THE CALCULATI ONS SET FORTH | N SUBPARA-
GRAPHS ONE THROUGH FOUR OF PARAGRAPH C OF THIS SUBDIVISION FOR THE
I NCOVES OF PAYCOR AND PAYEE UP TO AND | NCLUDI NG THE | NCOVE CAP.

(3) THE GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE SHALL BE ElI THER

(A) THE CALCULATI ON DERI VED FROM SUBPARAGRAPH ONE OF THI S PARAGRAPH;
OR

(B) THE AMOUNT DERI VED FROM SUBPARAGRAPH TWO OF THI S PARAGRAPH PLUS AN
AMOUNT THAT THE COURT SHALL DETERM NE BY CONSI DERATION OF THE FACTORS
SET FORTH | N SUBPARAGRAPH ONE OF PARAGRAPH F OF THI'S SUBDI VI SI ON.

(4) I N ANY DECI SI ON MADE PURSUANT TO CLAUSE (B) OF SUBPARAGRAPH THREE
OF TH S PARAGRAPH, THE COURT SHALL SET FORTH THE FACTORS | T CONSI DERED
AND THE REASONS FOR | TS WRI TTEN OR ORAL DECI SI ON.

E. THE GUI DELI NE DURATI ON OF POST- Dl VORCE MAI NTENANCE SHALL BE DETER-
M NED AS FOLLOWG:

(1) THE COURT SHALL DETERM NE THE GUI DELI NE DURATI ON OF POST- DI VORCE
MAI NTENANCE | N ACCORDANCE W TH THE FOLLOW NG SCHEDULE:

LENGTH OF THE MARRI AGE % OF THE LENGIH OF THE MARRI AGE
FOR WH CH MAI NTENANCE
W LL BE PAYABLE

0O UP TO AND | NCLUDI NG 5 YEARS 30%
MORE THAN 5, UP TO AND | NCLUDI NG 7.5 YEARS 40%
MORE THAN 7.5, UP TO AND | NCLUDI NG 10 YEARS 50%
MORE THAN 10, UP TO AND | NCLUDI NG 12.5 YEARS 60%
MORE THAN 12.5, UP TO AND I NCLUDI NG 15 YEARS 70%
MORE THAN 15, UP TO AND | NCLUDI NG 17.5 YEARS 80%
MORE THAN 17.5, UP TO AND | NCLUDI NG 20 YEARS 90%
MORE THAN 20, UP TO AND | NCLUDI NG 25 YEARS 100%
MORE THAN 25 YEARS NONDURATI ONAL

(2) NOTW THSTANDI NG THE PROVI SI ONS OF SUBPARAGRAPH (1) OF THI S PARA-
GRAPH, MAI NTENANCE SHALL TERM NATE UPON THE DEATH OF THE PAYOR OR PAYEE.



Co~NOoOUIT~hWNE

A 6728 9

F. (1) THE COURT SHALL ORDER THE POST-DI VORCE MAI NTENANCE GUI DELI NE
OBLI GATI ON | N ACCORDANCE W TH PARAGRAPHS C, D AND E OF THI S SuUBDI VI SI ON,
UNLESS THE COURT FI NDS THAT THE POST- DI VORCE MAI NTENANCE GUI DELI NE OBLI -
GATION |S UNJUST OR | NAPPROPRI ATE AND ADJUSTS THE POST- DI VORCE MAI NTE-
NANCE GUI DELI NE OBLI GATI ON ACCORDI NGY BASED UPON CONSI DERATI ON OF THE
FOLLOW NG FACTORS:

(A) THE AGE AND HEALTH OF THE PARTI ES;

(B) THE PRESENT OR FUTURE EARNI NG CAPACI TY OF THE PARTIES, | NCLUDI NG
THE HI STORY OF LI M TED PARTI Cl PATI ON | N THE WORKFORCE;

(© THE WASTEFUL DI SSI PATI ON OF MARI TAL PROPERTY, | NCLUDI NG TRANSFERS
OR ENCUMBRANCES OF PROPERTY MADE | N CONTEMPLATION OF A MNATRI MONI AL
ACTI ON W THOUT FAI R CONSI DERATI ON;

(D) THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- DI VORCE SEPARATE HOUSEHOLD;

(E) ACTS BY ONE PARTY AGAI NST ANOTHER THAT HAVE | NHI BI TED OR CONTI NUE
TO INHIBIT A PARTY'S EARNI NG CAPACI TY OR ABILITY TO OBTAI N MEANI NG-FUL
EMPLOYMENT OR THAT CONSTI TUTE EGREG OUS CONDUCT;

(F) THE AVAI LABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE PARTI ES;

(G THE CARE OF CHI LDREN OR STEPCHI LDREN, DI SABLED ADULT CHILDREN OR
STEPCHI LDREN, ELDERLY PARENTS OR | N-LAWS PROVI DED DURI NG THE MARRI AGE
THAT I NH BI' TS A PARTY' S EARNI NG CAPACI TY;

THE TAX CONSEQUENCES TO EACH PARTY;

(1) THE EQUI TABLE DI STRI BUTI ON OF THE MARI TAL PROPERTY;

(J) THE EFFECT OF A BARRI ER TO REMARRI AGE, AS DEFINED |IN SUBDI VI SION
SI X OF SECTI ON TWO HUNDRED FI FTY- THREE OF THI S ARTI CLE;

(K) ANY OTHER FACTOR WHI CH THE COURT SHALL EXPRESSLY FIND TO BE JUST
AND PROPER.

(2) WHERE THE COURT FI NDS THAT THE POST- DI VORCE MAI NTENANCE GUI DELI NE
OBLI GATI ON | S UNJUST OR | NAPPROPRI ATE AND THE COURT ADJUSTS THE POST- Dl -
VORCE MAI NTENANCE GUI DELI NE OBLI GATI ON PURSUANT TO THI S PARAGRAPH, THE
COURT SHALL SET FORTH, IN A VWRI TTEN OR ORAL DECI SI ON, THE AMOUNT OF THE
UNADJUSTED POST- DI VORCE MAI NTENANCE GUI DELI NE OBLI GATI ON, THE FACTORS I T
CONS|I DERED, AND THE REASONS THAT THE COURT ADJUSTED THE POST- DI VORCE
MAI NTENANCE OBLI GATI ON.

G WHERE ElI THER OR BOTH PARTI ES ARE UNREPRESENTED, THE COURT SHALL NOT
ENTER A MAI NTENANCE ORDER OR JUDGMVENT UNLESS THE COURT | NFORMS THE
UNREPRESENTED PARTY OR PARTI ES OF THE PCST- DI VORCE NMAI NTENANCE GUI DELI NE
OBLI GATI ON.

H A VALIDLY EXECUTED AGREEMENT OR STI PULATI ON VOLUNTARI LY ENTERED
| NTO BETWEEN THE PARTIES I N AN ACTI ON COMMENCED AFTER THE EFFECTI VE DATE
OF TH S PARAGRAPH PRESENTED TO THE COURT FOR | NCORPORATION I N AN ORDER
OR JUDGVENT SHALL | NCLUDE A PROVI SI ON STATI NG THAT THE PARTI ES HAVE BEEN
ADVI SED OF THE PROVI SIONS OF TH S PARAGRAPH, AND THAT THE POST- DI VORCE
MAI NTENANCE PROVI DED FOR THEREIN WOULD PRESUMPTI VELY RESULT |IN THE
AMOUNT OF POST-DlI VORCE MAI NTENANCE GUI DELI NE OBLI GATI ON. | N THE EVENT
THAT SUCH AGREEMENT COR STI PULATI ON DEVI ATES FROM THE POST- DI VORCE MNAI N-
TENANCE GUI DELI NE OBLI GATI ON, THE AGREEMENT OR STI PULATI ON MJUST SPECI FY
THE AMOUNT THAT SUCH POST- DI VORCE NMAI NTENANCE GUI DELI NE OBLI GATI ON WOULD
HAVE BEEN AND THE REASON OR REASONS THAT SUCH AGREEMENT OR STl PULATI ON
DCES NOTI' PROVI DE FOR PAYMENT OF THAT AMOUNT. SUCH PROVI SI ON MAY NOT BE
WAl VED BY ElI THER PARTY OR COUNSEL. NOTH NG CONTAINED IN TH' S PARAGRAPH
SHALL BE CONSTRUED TO ALTER THE RI GHATS OF THE PARTI ES TO VOLUNTARI LY
ENTER | NTO VALI DLY EXECUTED AGREEMENTS OR STI PULATIONS WH CH DEVI ATE
FROM THE POST-DI VORCE NAI NTENANCE GUI DELI NE OBLI GATI ON PROVI DED SUCH
AGREEMENTS OR STI PULATI ONS COVPLY W TH THE PROVI SI ONS OF TH S PARAGRAPH.



Co~NOoOUIT~hWNE

A 6728 10

. WHEN A PARTY HAS DEFAULTED AND/ OR THE COURT | S OTHERW SE PRESENTED
W TH | NSUFFI CI ENT EVI DENCE TO DETERM NE | NCOVE, THE COURT SHALL ORDER
THE POST- DI VORCE MAI NTENANCE BASED UPON THE NEEDS OF THE PAYEE OR THE
STANDARD OF LIVING OF THE PARTIES PRI OR TO COWENCEMENT OF THE DI VORCE
ACTI ON, WHI CHEVER | S GREATER, AND UPON THE FACTORS SET FORTH | N SUBPARA-
GRAPH ONE OF PARAGRAPH F OF THI'S SuUBDI VI SI ON. SUCH ORDER MAY BE
RETROACTI VELY MODI FI ED UPWARD W THOUT A SHON NG OF CHANGE IN Cl RCUM
STANCES UPON A SHOW NG OF NEW.Y DI SCOVERED OR OBTAI NED EVI DENCE

J. POST- DI VORCE MAI NTENANCE MAY BE MODI FI ED PURSUANT TO PARAGRAPH B OF
SUBDI VI SION NI NE OF THI S PART.

K. I N ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON OF AN ORDER OF MAI NTE-
NANCE OR ALI MONY EXI STI NG PRI OR TO THE EFFECTI VE DATE OF TH S PARAGRAPH
THE GUI DELI NES FOR POST- DI VORCE MAI NTENANCE SET FORTH | N PARAGRAPHS C, D
AND E OF THI' S SUBDI VI SI ON SHALL NOT CONSTI TUTE A CHANGE OF Cl RCUMSTANCES
WARRANTI NG MODI FI CATI ON OF SUCH SUPPORT ORDER

L. IN ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON OF AN ORDER OF MAI NTE-
NANCE OR ALI MONY EXI STI NG PRI OR TO THE EFFECTI VE DATE OF TH S PARAGRAPH
THE GUI DELI NES FOR POST- DI VORCE MAI NTENANCE SET FORTH | N PARAGRAPHS C, D
AND E OF THI S SUBDI VI SI ON SHALL APPLY.

S 3. Subparagraph 1 of paragraph b of subdivision 9 of part B of
section 236 of the donestic relations |aw, as anended by chapter 182 of
the laws of 2010, is anended to read as foll ows:

(1) Upon application by either party, the court nmay annul or nodif
any prior order or judgnent as to mai ntenance, upon a showing of th
recipient's inability to be self-supporting [or a substantial change i
circunstance or], THE termi nation of child support awarded pursuant t
section two hundred forty of this article, A SUBSTANTI AL CHANGE I N
Cl RCUMSTANCES i ncl udi ng financial hardship, REMARRI AGE OF THE PAYEE |IF
THE REMARRI AGE RESULTS |IN A SUBSTANTI AL CHANGE I N FI NANCI AL Cl RCUM
STANCES, OR ACTUAL RETI REMENT OF THE PAYOR | F THE RETI REMENT RESULTS |IN
SUBSTANTI AL  CHANGE | N FI NANCI AL Cl RCUMSTANCES. Were, after the effec-
tive date of this part, a separation agreenent renmains in force no
nodi fication of a prior order or judgnment incorporating the terns of
said agreenent shall be made as to nmintenance wthout a show ng of
extrene hardship on either party, in which event the judgnment or order
as nodified shall supersede the terns of the prior agreenent and judg-
ment for such period of time and under such circunstances as the court
deternmines. The court shall not reduce or annul any arrears of minte-
nance which have been reduced to final judgnent pursuant to section two
hundred forty-four of this article. No other arrears of maintenance
whi ch have accrued prior to the naking of such application shall be
subj ect to nodification or annul nent unless the defaulting party shows
good cause for failure to nake application for relief fromthe judgment
or order directing such paynent prior to the accrual of such arrears and
the facts and circunstances constituting good cause are set forth in a
witten nenorandum of decision. Such nodification nmay increase nainte-
nance nunc pro tunc as of the date of application based on newy discov-
ered evidence. Any retroactive anount of maintenance due shall, except
as provided for herein, be paidin one sumor periodic suns, as the
court directs, taking into account any tenporary or partial paynents
whi ch have been made. The provisions of this subdivision shall not apply
to a separation agreenent nmade prior to the effective date of this part.

S 4. This act shall take effect imediately.
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