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STATE OF NEW YORK

7452
I N SENATE
May 15, 2014

Introduced by Sen. G PSON -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend the tax law, in relation to biofuel production credit
for production of bionethane

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 28 of the tax | aw, as added by section 1 of part X
of chapter 62 of the |aws of 2006, is renunbered section 38-a.

S 2. Subdivisions (a) and (b) of section 38-a of the tax |law, subdivi-
sion (a) as anended by section 1 of part K of chapter 59 of the | aws of
2012, subdivision (b) as added by section 1 of part X of chapter 62 of
the | aws of 2006, such section as renunbered by section one of this act,
are amended to read as foll ows:

(a) GCeneral. A taxpayer subject to tax under article nine, nine-A or
twenty-two of this chapter shall be allowed a credit against such tax
pursuant to the provisions referenced in subdivision (d) of this
section. The credit (or pro rata share of earned credit in the case of a
partnership) for each gallon of biofuel produced at a biofuel plant on
or after January first, two thousand six shall equal fifteen cents per
gal  on OR TVENTY-FI VE CENTS PER GALLON FOR PRODUCTION OF BI OVETHANE
after the production of the first forty thousand gallons per year
presented to nmarket. The credit under this section shall be capped at
two and one-half million dollars per taxpayer per taxable year for up to
no nore than four consecutive taxable years per biofuel plant. If the
taxpayer is a partner in a partnership or shareholder of a New York S
corporation, then the <cap inposed by the preceding sentence shall be
applied at the entity level, so that the aggregate credit allowed to all
the partners or sharehol ders of each such entity in the taxable vyear
does not exceed two and one-half mllion dollars. The tax credit all owed
pursuant to this section shall apply to taxable years begi nning before
January first, two thousand twenty.

(b) Definitions. For the purpose of this section, the following terns
shall have the foll ow ng neanings:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(1) "Biofuel" means a fuel which includes biodiesel [and], ethanol OR
Bl OVETHANE.

(2) The term "biodiesel" shall nmean a fuel conprised exclusively of
nono- al kyl esters of long chain fatty acids derived fromvegetable oils
or animal fats, designated B100, which neets the specifications of Amer-
i can Society of Testing and Materials designation D 6751-02.

(3) The term "ethanol" shall mean ethyl al cohol nmanufactured in the
United States and its territories and sold (i) for fuel wuse and which
has been rendered unfit for beverage use in a nmanner and which is
produced at a facility approved by the federal bureau of al cohol, tobac-
co and firearns for the production of ethanol for fuel, or (ii) as dena-
tured ethanol used by blenders and refiners which has been rendered
unfit for beverage use. The term "biofuel” may al so include any ot her
standard approved by the New York state energy and research devel opnment
authority.

[(2)] (4) THE TERM "BI OVETHANE" SHALL MEAN Bl OGASES THAT ARE EM TTED
AS ORGANI C WASTES THAT BREAK DOMWN | N Al RLESS ENVI RONVENTS. BI OVETHANE | S
PRODUCED FROM A VARI ETY OF BIOVASS AND/ OR BI OGAS SOURCES, | NCLUDI NG
LANDFI LL GAS, SOLI D WASTE, MUNI Cl PAL WASTEWATER AND AGRI CULTURAL MANURE
VI A Al RLESS TANKS CALLED ANAEROBI C DI GESTERS. |IT CAN ALSO BE PRODUCED
FROM OTHER SOURCES SUCH AS FORESTRY AND AGRI CULTURAL WASTE THROUGH THE
PROCESS OF THERMAL GASI FI CATI ON AND METHANATI ON, ALTHOUGH THESE TECHNCL-
OG ES ARE NOT YET WDELY USED. BIOVETHANE | S A RENEWABLE FUEL, EASILY
DI STRI BUTED THROUGH EXI STI NG | NFRASTRUCTURE AND |'S SU TABLE FOR APPLI CA-
TI ONS FROM LI GHT- DUTY VEHI CLES TO HEAVY- DUTY FRElI GHT TRUCKS

(5) "Biofuel plant” nmeans a conmercial facility |ocated in New York
state at which one or nore biofuels are produced. FOR THE PURPCSES OF
THI S SECTI ON, ANY COWWERCI AL FACI LI TY WHERE BlI OVETHANE | S PRODUCED SHALL
BE CONSI DERED A SEPARATE BI OFUEL PLANT.

S 3. Section 187-c of the tax |law, as anended by section 2 of part K
of chapter 59 of the |aws of 2012, is anmended to read as foll ows:

S 187-c. Biofuel production credit. A taxpayer shall be allowed a
credit to be comput ed as provided in section [twenty-eight]
THI RTY- EI GHT- A of this chapter, [as added by part X of chapter sixty-two
of the laws of two thousand six,] against the tax inposed by this arti-
cle. Provided, however, that the anount of such credit allowed agai nst
the tax inposed by section one hundred eighty-four of this article shal
be the excess of the anpbunt of such credit over the anobunt of any credit
all owed by this section against the tax i nposed by section one hundred
eighty-three of this article. In no event shall the credit under this
section be allowed in an amount which will reduce the tax payable to
| ess than the applicable mninumtax fixed by section one hundred ei ght-
y-three or one hundred eighty-five of this article. If, however, the
anmount of the credit allowed under this section for any taxable year
reduces the tax to such ampunt, the excess shall be treated as an over-
paynent of tax to be credited or refunded in accordance wth the
provi sions of section six hundred eighty-six of this chapter. Provided,
however, the provisions of subsection (c) of section one thousand eight-
y-eight of this chapter notw thstanding, no interest shall be paid ther-
eon. The tax credit allowed pursuant to this section shall apply to
t axabl e years begi nning before January first, two thousand twenty.

S 4. Section 187-c of the tax law, as anended by section 15 of part S
of chapter 59 of the |aws of 2014, is anended to read as foll ows:

S 187-c. Biofuel production credit. A taxpayer shall be allowed a
credit to be comput ed as provided in section [twenty-eight]
THI RTY- EI GHT- A of this chapter, [as added by part X of chapter sixty-two



Co~NOoOUIT~hWNE

S. 7452 3

of the laws of two thousand six,] against the tax inposed by this arti-
cle. Provided, however, that the anobunt of such credit allowed agai nst
the tax inposed by section one hundred eighty-four of this article shal
be the excess of the anpbunt of such credit over the anobunt of any credit
allowed by this section against the tax inposed by section one hundred
eighty-three of this article. In no event shall the <credit wunder this
section be allowed in an anount which will reduce the tax payable to
| ess than the applicable mninumtax fixed by section one hundred ei ght-
y-three of this article. If, however, the anount of the <credit allowed
under this section for any taxable year reduces the tax to such anount,
the excess shall be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section six hundred eight-
y-six of this chapter. Provided, however, the provisions of subsection
(c) of section one thousand ei ghty-eight of this chapter notw thstand-
ing, no interest shall be paid thereon. The tax credit allowed pursuant
to this section shall apply to taxable years beginning before January
first, two thousand twenty.

S 5. Subdivision 38 of section 210 of the tax |aw, as anended by
section 3 of part K of chapter 59 of the laws of 2012, is anended to
read as follows:

38. Biofuel production credit. A taxpayer shall be allowed a credit,
to be conputed as provided in section [twenty-eight] TH RTY-ElIGHT-A of
this chapter, [as added by part X of chapter sixty-two of the | aws of
two thousand six,] against the tax inposed by this article. The credit
al | oned under this subdivision for any taxable year shall not reduce the
tax due for such year to |l ess than the higher of the anpbunts prescribed
i n paragraphs (c) and (d) of subdivision one of this section. However,
if the amount of credit all owed under this subdivision for any taxable
year reduces the tax to such anpunt, any anount of <credit thus not
deductible in such taxable year shall be treated as an overpaynent of
tax to be credited or refunded in accordance wth the provisions of
section one thousand eighty-six of this chapter. Provided, however, the
provi si ons of subsection (c) of section one thousand eighty-eight of
this chapter notw thstanding, no interest shall be paid thereon. The tax
credit allowed pursuant to this section shall apply to taxable years
begi nni ng before January first, two thousand twenty.

S 6. Subsection (jj) of section 606 of the tax law, as anended by
section 4 of part K of chapter 59 of the |aws of 2012, is anended to
read as foll ows:

(jj) Biofuel production credit. A taxpayer shall be allowed a credit
to be conputed as provided in section [twenty-eight] THI RTY-ElI GHT- A of
this chapter, [as added by part X of chapter sixty-two of the |l|aws of
two thousand six,] against the tax inposed by this article. If the
amount of the credit allowed under this subsection for any taxable year
shall exceed the taxpayer's tax for such year, the excess shall be
treated as an overpaynent of tax to be credited or refunded in accord-
ance with the provisions of section six hundred eighty-six of this arti-
cle, provided, however, that no interest shall be paid thereon. The tax
credit allowed pursuant to this section shall apply to taxable years
begi nni ng before January first, two thousand twenty.

S 7. Subdivision 24 of section 210-B of the tax |aw, as added by
section 17 of part A of chapter 59 of the laws of 2014, is anended to
read as foll ows:

24. Biofuel production credit. (a) General. A taxpayer shall be
allowed a credit, to be conmputed as provided in section [twenty-eight]
THI RTY-EI GHT-A of this chapter [added as part X of chapter sixty-two of
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the laws of two thousand six,] against the tax inposed by this article.
The credit allowed under this subdivision for any taxable year shall not
reduce the tax due for such year to less than the fixed dollar m ninmm
anount prescribed in paragraph (d) of subdivision one of section two
hundred ten of this article. However, if the anount of credit allowed
under this subdivision for any taxable year reduces the tax to such
anmount or if the taxpayer otherw se pays tax based on the fixed dollar
m ni mrum anount, any anmount of credit thus not deductible in such taxable
year shall be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provided, however, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest shall be paid thereon. The tax credit
al l owed pursuant to this section shall apply to taxable years begi nning
before January first, two thousand twenty.

S 8. This act shall take effect imediately; provided however that the
anendnents to section 187-c of the tax | aw nmade by section four of this
act shall take effect on the sane date as section 15 of part S of chap-
ter 59 of the Ilaws of 2014 takes effect; provided, further, that the
amendnents to subdivision 38 of section 210 of the tax Ilaw nade by
section five of this act shall not affect the repeal of such subdivision
and shall be deenmed repealed therewith; provided, further that the
amendment to subdivision 24 of section 210-b of the tax law shall take
effect on the sane date and same manner as section 17 of part A of chap-
ter 59 of the laws of 2014, takes effect.



