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STATE OF NEW YORK

6866
I N SENATE
March 30, 2012

Introduced by Sens. VALESKY, LIBOUS, O MARA, YOUNG -- read tw ce and
ordered printed, and when printed to be commtted to the Comrttee on
Consumer Protection

AN ACT to amend the general business law, in relation to the sale of
over -t he- count er met hanphet am ne precursor drugs

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business law is anmended by adding a new
section 391-00 to read as foll ows:

S 391- 00 SALE OF METHAMPHETAM NE PRECURSOR DRUGS. 1. FOR THE PURPGCSES
O TH'S SECTION "METHAMPHETAM NE PRECURSOR DRUG' SHALL MEAN  ANY
COVWPOUND, M XTURE, OR PREPARATI ON CONTAI NI NG EPHEDRI NE OR PSEUDCEPHED-
RINE AS | TS SOLE ACTI VE | NGREDI ENT OR AS ONE OF | TS ACTI VE | NGREDI ENTS.

2. NO PERSON, FIRM  CORPORATI ON, PARTNERSHI P, ASSCCI ATION, LIMTED
LI ABI LI TY COVWPANY, OR OTHER ENTITY SHALL SELL IN A SI NGLE OVER- THE- COUN-
TER SALE MORE THAN 3.6 GRAMS PER DAY OR MORE THAN NI NE GRAMS PER THI RTY
DAY PERI OD OF EPHEDRI NE OR PSEUDOEPHEDRI NE BASE, OR THEIR SALTS, | SOw
ERS, OR SALTS OF | SOMERS. THE LIM TS SHALL APPLY TO THE TOTAL AMOUNT OF
BASE EPHEDRI NE AND PSEUDOEPHEDRI NE CONTAI NED I N THE PRODUCTS, AND NOT
THE OVERALL WEI GHT OF THE PRODUCTS.

3. ANY PERSON, FIRM CORPORATI ON, PARTNERSHI P, ASSOCI ATI ON, LI M TED
LI ABI LI TY COVWPANY, OR OTHER ENTI TY THAT OFFERS FOR SALE METHAMPHETAM NE
PRECURSOR DRUGS | N AN OVER- THE- COUNTER SALE SHALL ENSURE THAT ALL PACK-
AGES OF THE DRUGS ARE DI SPLAYED BEH ND A CHECKOUT COUNTER OR IN A LOCKED
CASE WHERE THE PUBLI C IS NOT PERM TTED. SUCH PERSON, FIRM  CORPORATI ON,
PARTNERSHI P, ASSOCI ATION, LIMTED LIABILITY COWANY, OR OTHER ENTI TY
SHALL:

(A) ENSURE THAT THE PERSON MAKING THE SALE REQU RES THE BUYER TO
PROVI DE VALI D GOVERNMENT | SSUED PHOTOGRAPHI C | DENTI FI CATI ON SHOWN NG THE
BUYER S DATE OF BI RTH;, AND

(B) RECORD THE NAME AND ADDRESS OF THE PURCHASER, NAME AND QUANTI TY OF
PRODUCT PURCHASED; DATE AND TI ME PURCHASED; AND PURCHASER | DENTI FI CATI ON
TYPE AND NUMBER, SUCH AS DRI VER LI CENSE STATE AND NUMBER, AND REQUI RE
THE BUYER S SI GNATURE | N A PAPER OR ELECTRONI C LOGBOCK.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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4. A DOCUMENT DESCRI BED UNDER PARAGRAPHS (A) AND (B) OF SuBDI VI SI ON
THREE OF THI S SECTI ON SHALL BE RETAINED BY THE SELLING PERSCON, FIRM
CORPCORATI ON, PARTNERSHI P,  ASSOCI ATION, LIMTED LIABILITY COWANY, OR
OTHER ENTITY FOR AT LEAST THREE YEARS AND MUST AT ALL REASONABLE TI MES
BE OPEN TO THE | NSPECTI ON OF ANY LAW ENFORCEMENT AGENCY.

5. PROVI DED THAT THE SYSTEM I S AVAI LABLE W THOUT A CHARGE FOR ACCESS-
ING I'T, BEG NNI NG JANUARY FIRST, TWO THOUSAND THI RTEEN, A RETAILER
SHALL, BEFORE COWPLETING A SALE UNDER TH S SECTI ON, ELECTRONI CALLY
SUBM T THE REQUI RED | NFORVATI ON TO THE NATI ONAL PRECURSOR LOG EXCHANGE
(NPLEX) ADM NI STERED BY THE NATIONAL ASSOCI ATION OF DRUG DI VERSI ON
| NVESTI GATORS (NADDI ). ABSENT NEGLI GENCE, WANTONNESS, RECKLESSNESS, OR
DELI BERATE M SCONDUCT, ANY RETAILER UTILIZING THE ELECTRONI C SALES
TRACKI NG SYSTEM | N ACCORDANCE W TH THI' S SUBDI VI SI ON SHALL NOT BE Cl VI LLY
LI ABLE AS A RESULT OF ANY ACT OR OM SSION I N CARRYI NG OJT THE DUTIES
REQUIRED BY TH'S SUBDI VI SI ON AND SHALL BE | MMUNE FROM LI ABI LI TY TO ANY
TH RD PARTY UNLESS THE RETAILER HAS VIOLATED ANY PROVISION OF TH'S
SUBDI VI SI ON | N RELATI ON TO A CLAI M BROUGHT FOR SUCH VI OLATI ON.

(A) |IF A RETAILER SELLI NG A NONPRESCRI PTI ON PRODUCT CONTAI NI NG PSEU-
DCEPHEDRI NE CR EPHEDRI NE EXPERI ENCES MECHANI CAL OR ELECTRONI C FAI LURE OF
THE ELECTRONI C SALES TRACKI NG SYSTEM AND | S UNABLE TO COWLY WTH THE
ELECTRONI C SALES TRACKI NG REQUI REMENT, THE RETAILER SHALL NMAI NTAIN A
VWRI TTEN LOG OR AN ALTERNATI VE ELECTRONI C RECORDKEEPI NG MECHANI SM  UNTI L
SUCH TIME AS THE RETAILER IS ABLE TO COWPLY W TH THE ELECTRONI C SALES
TRACKI NG REQUI REMENT.

(B) NADDI SHALL FORWARD STATE TRANSACTION RECORDS |IN NPLEX TO THE
APPROPRI ATE STATE AGENCY WEEKLY, AND PROVI DE REAL-TI ME ACCESS TO NPLEX
I NFORVATI ON THROUGH THE NPLEX ONLI NE PORTAL TO LAW ENFORCEMENT |IN THE
STATE AS AUTHCORI ZED BY THE AGENCY.

(© TH'S SYSTEM SHALL BE CAPABLE OF GENERATI NG A STOP SALE ALERT,
VWH CH SHALL BE A NOTI FI CATI ON THAT COVPLETI ON OF THE SALE WOULD RESULT
IN THE RETAI LER OR PURCHASER VI OLATI NG THE QUANTITY LIM TS SET FORTH I N
TH' S SECTI ON. THE RETAI LER SHALL NOT COWPLETE THE SALE |F THE SYSTEM
GENERATES A STOP SALE ALERT. THE SYSTEM SHALL CONTAI N AN OVERRI DE FUNC-
TI ON THAT MAY BE USED BY A DI SPENSER OF EPHEDRI NE OR PSEUDOEPHEDRI NE WHO
HAS A REASONABLE FEAR OF | MM NENT BODI LY HARM | F THEY DO NOT COVPLETE A
SALE. EACH I NSTANCE I N VWH CH THE OVERRI DE FUNCTI ON | S UTI LI ZED SHALL BE
LOGGED BY THE SYSTEM

6. NOTH NG IN TH S SECTI ON REQUI RES THE BUYER TO OBTAI N A PRESCRI PTI ON
FOR THE PURCHASE OF ANY METHAMPHETAM NE PRECURSCOR DRUG

7. ANY PERSQON, FIRM CORPCORATI ON, PARTNERSHI P, ASSOCI ATI ON, LI M TED
LI ABI LI TY COMPANY, OR OTHER ENTITY WHO KNOW NGY VI OLATES SuUBDI VI SI ON
T™O, THREE, FOUR OR FIVE OF TH S SECTION SHALL, FOR THE FI RST SUCH
VI OLATI ON, BE SUBJECT TO A CIVIL PENALTY OF NOT LESS THAN FIVE HUNDRED
DOLLARS NOR MORE THAN ONE THOUSAND DOLLARS PER VI OLATI ON, RECOVERABLE I N
AN ACTI ON BY ANY ENFORCEMENT AUTHORI TY DESI GNATED BY ANY MUNI Cl PALI TY OR
PCLI TI CAL SUBDI VI SI ON.

8. AN OMER, OPERATOR, SUPERVI SOR, OR MANAGER OF ANY BUSI NESS ENTI TY
THAT OFFERS FOR SALE METHAMPHETAM NE PRECURSCR DRUGS WHOCSE EMPLOYEE OR
AGENT |S CONVI CTED OF OR CHARGED W TH VI OLATI NG SUBDI VI SI ON TWO, THREE,
FOUR OR FIVE OF THI'S SECTION | S NOT SUBJECT TO THE CVIL PENALTIES OR
CRI M NAL PENALTI ES FOR VI OLATI NG ANY OF SUCH SUBDI VI SI ONS | F THE PERSON:

(A) DID NOI HAVE PRI OR KNOALEDGE COF, PARTICI PATE IN, OR DI RECT THE
EMPLOYEE OR AGENT TO COMWM T THE VI CLATI ON; AND

(B) DOCUMENTS THAT AN EMPLOYEE TRAINING PROGRAM WAS [N PLACE TO
PROVI DE THE EMPLOYEE OR AGENT W TH | NFORMATI ON ON THE STATE AND FEDERAL
LAWS AND REGULATI ONS REGARDI NG METHAMPHETAM NE PRECURSOR DRUGS.
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9. ANY PERSON EMPLOYED BY ANY BUSI NESS ENTITY THAT OFFERS FOR SALE
METHAMPHETAM NE PRECURSOR DRUGS WHO SELLS SUCH A DRUG TO ANY PERSON I N A
SUSPI Cl QUS TRANSACTI ON SHALL REPORT THE TRANSACTI ON TO THE OWNER, SUPER-
VI SOR, OR MANAGER OF SUCH ENTI TY. THE OMNER, SUPERVI SOR, OR MANAGER MAY
REPORT THE TRANSACTI ON TO LOCAL LAW ENFORCEMENT. A PERSON WHO REPORTS
| NFORMATI ON UNDER THI'S SUBDIVISION IN GOOD FAITH IS |IMVMNE FROM ClVIL
LI ABI LI TY RELATI NG TO THE REPORT.

10. TH' S SECTI ON DCES NOT APPLY TO

(A) METHAVPHETAM NE PRECURSOR DRUGS CERTI FI ED BY THE STATE BOARD OF
PHARMACY AS BEI NG MANUFACTURED | N A MANNER THAT PREVENTS THE DRUG FROM
BEI NG USED TO MANUFACTURE METHAMPHETAM NE; OR

(B) METHAMPHETAM NE PRECURSOR DRUGS OBTAINED PURSUANT TO A VALID
PRESCRI PTI ON.

11. THE STATE BOARD OF PHARMACY, | N CONSULTATION WTH THE DEPARTMENT
OF PUBLIC SAFETY, SHALL CERTIFY METHAMPHETAM NE PRECURSOR DRUGS THAT
MEET THE REQUI REMENTS OF PARAGRAPH (B) OF SUBDIVISION TEN OF THI'S
SECTI ON AND PUBLI SH AN ANNUAL LI STI NG OF SUCH DRUGS.

12. TH'S SECTI ON PREEMPTS ALL LOCAL ORDI NANCES OR REGULATI ONS GOVERN-
| NG THE SALE BY A BUSI NESS ESTABLI SHVENT OF PRODUCTS CONTAI NI NG EPHED-
RINE OR PSEUDOEPHEDRI NE. ALL ORDI NANCES ENACTED PRI OR TO THE EFFECTI VE
DATE OF THI S SECTI ON ARE VA D.

S 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a |law. Effective i mediately, the addition, anend-
ment, and/or repeal of any rule or regulation necessary for the inple-
mentation of this act on its effective date is authorized to be nmade on
or before such date.



