Co~NOoOUI~,WNE

STATE OF NEW YORK

5879
2011- 2012 Regul ar Sessi ons
I N SENATE
Sept enber 9, 2011

Introduced by Sen. BALL -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Rul es

AN ACT to anend the environnmental conservation law, in relation to regu-
| ation of the extraction of natural gas by means of hydraulic fractur-
ing; and to repeal subdivision 2 of section 23-0303 of such |law rel at -
ing to exclusivity of state authority over m ning

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 23 of the environnental conservation |aw is anended
by adding two newtitles 15 and 16 to read as foll ows:
TI TLE 15
DI SCLOSURE OF COVPCSI TI ON OF
HYDRAULI C FRACTURI NG FLUI DS
SECTI ON 23-1501. DEFI NI TI ONS.
23-1503. | NFORVMATI ON SUBM TTED CONSI DERED PUBLI C, POSTI NG ON
| NTERNET WEBSI TE.
23-1505. SERVI CE COVPANY DI SCLOSURES.
23-1507. OPERATOR DI SCLOSURES.
23-1509. USE OCOF SERVICES OF NONCOWPLYING SERVICE COVPANY
PRCOHI Bl TED.
23-1511. TRADE SECRET PROTECTI ON.
S 23-1501. DEFI NI TI ONS.
AS USED IN THI'S TI TLE, UNLESS THE CONTEXT OTHERW SE REQUI RES:
1. "ADD TIVE' MEANS ANY SUBSTANCE OR COVBI NATI ON OF SUBSTANCES FOUND
I N A HYDRAULI C FRACTURI NG FLUI D, | NCLUDI NG A PROPPANT, THAT |S ADDED TO
A BASE FLU D I N THE CONTEXT OF A HYDRAULI C FRACTURI NG TREATMENT.
2. "BASE FLU D' MEANS THE BASE FLU D TYPE, SUCH AS WATER OR NI TROGEN
FOAM USED | N A PARTI CULAR HYDRAULI C FRACTURI NG TREATIVENT.
3. "CHEM CAL ABSTRACTS SERVI CE" OR "CAS' MEANS THE CHEM CAL REGQ STRY
THAT |S THE AUTHORI TATI VE COLLECTI ON OF DI SCLOSED CHEM CAL SUBSTANCE
| NFORMATI ON.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD13392- 01-1
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4. "CHEM CAL CONSTI TUENT" MEANS A DI SCRETE CHEM CAL WTH ITS OMW
SPECI FI C NAME OR | DENTI TY, SUCH AS A CAS NUMBER, THAT |S CONTAI NED I N AN
ADDI Tl VE.

5. "HYDRAULIC FRACTURING FLU D' MEANS THE FLU D USED TO PERFORM A
PARTI CULAR HYDRAULI C FRACTURI NG TREATMENT AND | NCLUDES THE APPLI CABLE
BASE FLUI D AND ALL ADDI TI VES.

6. "HYDRAULI C FRACTURI NG TREATMENT" MEANS THE STI MULATION OF A WELL BY
THE FORCEFUL APPLI CATI ON OF HYDRAULI C FRACTURI NG FLUI D | NTO THE RELEVANT
GEOLOGE CAL FORVATI ON FOR THE PURPOSE OF CREATI NG FRACTURES | N THE FORVA-
TION I N ORDER TO FACI LI TATE PRODUCTI ON OF HYDROCARBONS.

7. "OPERATOR' MEANS THE PERSON AUTHCORI ZED TO CONDUCT OPERATI ONS ON A
VAELL.

8. "PROPPANT" MEANS SAND OR ANOTHER NATURAL OR NMAN- MADE | NERT MATERI AL
THAT 1S USED | N A HYDRAULI C FRACTURI NG TREATMENT TO PREVENT ARTI FI Cl ALLY
CREATED OR ENHANCED FRACTURES FROM CLOSING ONCE THE TREATMENT IS
COVPLETED.

9. "TRADE SECRET" MEANS ANY CONFI DENTI AL FORMULA, PATTERN, PROCESS,
DEVI CE, | NFORVATI ON OR COWPI LATI ON OF | NFORVATION THAT IS USED IN A
PERSON' S BUSI NESS AND THAT G VES THE PERSON AN OPPORTUNI TY TO OBTAIN AN
ADVANTACGE OVER COWVPETI TORS THAT DO NOT' KNOW OR USE | T.

10. "WELL" MEANS A HYDROCARBON PRODUCTI ON WVELL.

11. "WELL COVPLETI ON REPORT" MEANS THE REPORT AN OPERATOR |S REQUI RED
TO FILE WTH THE COMWM SSI ON FOLLOW NG THE COVPLETI ON OR RECOVPLETI ON OF
A VWELL, | F APPLI CABLE.

S 23-1503. | NFORVATI ON SUBM TTED CONSI DERED PUBLI C; POSTI NG ON | NTERNET
VEBSI TE.

NOTW THSTANDI NG ANY OTHER PROVI SI ONS OF LAW UNLESS THE | NFORMATION | S
OTHERW SE  AUTHCORI ZED TO BE W THHELD AS A TRADE SECRET PURSUANT TO THI S
TI' TLE, | NFORVATI ON SUBM TTED TO THE DEPARTMENT PURSUANT TO SECTI ON
23-1505 OR 23-1507 OF THIS TITLE IS PUBLI C | NFORVATI ON, AND THE DEPART-
MENT SHALL PCST THE | NFORVATION ON |ITS PUBLICLY ACCESSI BLE | NTERNET
VEBSI TE.

S 23-1505. SERVI CE COVWANY DI SCLOSURES.

1. A PERSON PERFORM NG HYDRAULI C FRACTURI NG TREATMENTS IN TH S STATE
SHALL DI SCLOSE TO THE DEPARTMENT AND MAI NTAI'N AN UPDATED MASTER LI ST OF:

A. ALL BASE FLU DS TO BE USED BY THE PERSON DURI NG ANY HYDRAULI C FRAC-
TURI NG TREATMENT I N TH S STATE;

B. ALL ADDI TI VES TO BE USED BY THE PERSON DURI NG ANY HYDRAULI C FRAC
TURI NG TREATMENT IN THI S STATE; AND

C. ALL CHEM CAL CONSTI TUENTS TO BE USED BY THE PERSON | N ANY HYDRAULI C
FRACTURI NG TREATMENT I N THI S STATE AND THEI R ASSOCI ATED CAS NUMBERS.

2. NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPH C OF SUBDI VI SI ON ONE OF
TH'S SECTION, | F THE SPECI FI C | DENTI FY OF ANY CHEM CAL CONSTI TUENT TO BE
USED | N ANY HYDRAULI C FRACTURI NG TREATMENT IN THI S STATE IS ENTI TLED TO
BE W THHELD AS A TRADE SECRET PURSUANT TO THE CRITERIA PROVIDED BY 42
US C SECTION 11042(A)(2) AND SECTION 23-1511 OF TH S TITLE, THE
DEPARTMENT SHALL PROTECT AND HOLD CONFI DENTI AL THE | DENTI TY OF THE CHEM
| CAL CONSTI TUENT AND | TS ASSOCI ATED CAS NUMBER. TO QUALIFY FOR TRADE
SECRET PROTECTI ON, THE PERSON PERFORM NG THE HYDRAULI C FRACTURI NG TREAT-
MENT MUST SUBM T TO THE DEPARTMENT ON AN APPROVED FORM A FORVAL CLAI M OF
ENTI TLEMENT TO THAT PROTECTI ON | N THE MANNER REQUI RED BY SECTI ON 23-1511
OF TH S TI TLE.

3. A PERSON PERFORM NG HYDRAULI C FRACTURI NG TREATMENTS I N THI S STATE
SHALL PROVI DE TO THE OPERATOR OF EACH WELL FOR WHI CH THE PERSON PERFORMS
A HYDRAULI C FRACTURI NG TREATMENT:
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A. THE MAXI MUM PUMP PRESSURE MEASURED AT THE SURFACE AND THE TYPE AND
VOLUVE OF BASE FLU D USED | N EACH STAGE OF THE HYDRAULI C FRACTURI NG
TREATMENT;

B. A LIST OF ALL ADDI TIVES USED | N THE HYDRAULI C FRACTURI NG FLUI D,
SPECI FI ED BY GENERAL TYPE, SUCH AS ACID, BIOCIDE, BREAKER, CORROSION
I NHI Bl TOR, CRCSSLI NKER, DEMULSI FI ER, FRICTI ON REDUCER, CGEL, |RON
CONTROL, OXYGEN SCAVENGER, PH ADJUSTI NG AGENT, PROPPANT, SCALE | NHI BI TOR
AND SURFACTANT;

C. FOR EACH ADDI Tl VE TYPE LI STED UNDER PARAGRAPH B OF TH' S SUBDI VI -
SION, THE SPECIFIC NAME OF THE ADDI Tl VE USED AND THE ACTUAL RATE OR
CONCENTRATI ON OF EACH ADDI TI VE, EXPRESSED AS POUNDS PER THOUSAND GALLONS
OR GALLONS PER THOUSAND GALLONS AND EXPRESSED AS A PERCENTAGE BY VOLUME
OF THE TOTAL HYDRAULI C FRACTURI NG FLUI D USED,

D. A LIST OF ALL THE CHEM CAL CONSTI TUENTS USED I N THE HYDRAULI C FRAC-
TURI NG FLUI D AND THEI R ASSOCI ATED CAS NUMBERS, EXCEPT TO THE EXTENT THAT
THE SPECIFIC [IDENTITY OF ANY CHEM CAL CONSTI TUENT IS ENTI TLED TO BE
W THHELD AS A TRADE SECRET AS PROVIDED BY SUBDIVISION TWO OF TH S
SECTI ON; AND

E. FOR EACH CHEM CAL CONSTI TUENT | DENTI FI ED UNDER PARAGRAPH D OF THI S
SUBDI VI SI ON, THE ACTUAL RATE OR CONCENTRATION OF EACH CHEM CAL,
EXPRESSED AS POUNDS PER THOUSAND GALLONS OR GALLONS PER THOUSAND GALLONS
AND EXPRESSED AS A PERCENTAGE BY VOLUME OF THE TOTAL HYDRAULI C FRACTUR-
I NG FLU D USED.

4. THE PROVI SI ONS OF SUBDI VI SI ONS TWO AND THREE OF THI S SECTI ON SHALL
NOT' BE DEEMED TO AUTHORI ZE A PERSON TO W THHOLD | NFORVATI ON THAT FEDERAL
OR STATE LAW INCLUDING TH' S SECTION, REQUI RES TO BE PROVI DED TO ANY
HEALTH CARE PROFESSI ONAL VWHO NEEDS THE | NFORMATION FOR DI AGNOSTIC  OR
TREATMENT PURPOSES. A PERSON PERFORM NG A HYDRAULI C FRACTURI NG TREATMENT
SHALL PROVIDE DI RECTLY TO A HEALTH CARE PROFESSI ONAL, | MVEDI ATELY | N
REQUEST, ALL I NFORVATION REQUIRED BY THE HEALTH CARE PROFESSI ONAL,
I NCLUDI NG THE PERCENT BY VOLUVE OF THE CHEM CAL CONSTI TUENTS OF THE
HYDRAULI C FRACTURI NG FLUI D AND THEI R ASSOCI ATED CAS NUMBERS. IN A CASE
THAT IS NOI A MeDI CAL EMERGENCY, THE HEALTH CARE PROFESSI ONAL SHALL
PROVI DE THE PERSON PERFCORM NG THE HYDRAULI C FRACTURI NG TREATMENT A WRI T-
TEN STATEMENT OF NEED FOR THE | NFORVATI ON BEFORE THE HEALTH CARE PROFES-
SIONAL IS ENTI TLED TO RECEI VE THE | NFORVATI ON. IN A MEDI CAL EMERGENCY,
THE HEALTH CARE PROFESSI ONAL SHALL PROVI DE THE PERSON PERFORM NG THE
HYDRAULI C FRACTURI NG TREATMENT A WRI TTEN STATEMENT OF NEED FOR THE
I NFORVATI ON AS SOON AS CI RCUMSTANCES PERM T.

5. A HEALTH CARE PROFESSI ONAL TO WHOM | NFORMVATI ON IS DI SCLOSED PURSU-
ANT TO SUBDIVISION FOUR OF THIS SECTION SHALL HOLD THE | NFORVATI ON
CONFI DENTI AL, EXCEPT THAT THE HEALTH CARE PROFESSI ONAL MAY, FOR DI AGNCS-
TIC OR TREATMENT PURPOSES, DI SCLOSE SUCH | NFORMATI ON TO ANOTHER HEALTH
CARE PROFESSI ONAL, A LABORATORY OR A THI RD- PARTY TESTING FIRM A HEALTH
CARE PROFESSI ONAL, LABORATORY OR TH RD-PARTY TESTING FIRM TO WH CH
| NFORVATI ON | S DI SCLOSED BY ANOTHER HEALTH CARE PROFESSI ONAL SHALL HOLD
SUCH | NFORVATI ON CONFI DENTI AL.

S 23-1507. OPERATOR DI SCLOSURES.

1. FOLLOWNG THE COVPLETI ON OF A HYDRAULI C FRACTURI NG TREATMENT ON A
VELL, THE OPERATOR SHALL I NCLUDE IN THE WELL COVPLETI ON REPORT, ON A
FORM APPROVED BY THE DEPARTMENT:

A, THE MAXI MUM PUMP PRESSURE MEASURED AT THE SURFACE AND THE TYPE AND
VOLUVE OF BASE FLU D USED IN EACH STAGE OF THE HYDRAULIC FRACTURI NG
TREATMENT;

B. A LIST OF ALL ADDI TI VES USED I N THE HYDRAULI C FRACTURI NG TREATMENT,
SPECI FI ED BY CGENERAL TYPE, SUCH AS ACI D, BI OCI DE, BREAKER, CORROSI ON
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I NH Bl TOR, CROSSLI NKER, DEMULSI FIER, FRICTION REDUCER, GEL, | RON
CONTROL, OXYGEN SCAVENGER, PH ADJUSTI NG AGENT, PROPPANT, SCALE | NHI BI TOR
AND SURFACTANT;

C. FOR EACH ADD TIVE TYPE LI STED UNDER PARAGRAPH B OF THI S SUBDI VI -
SION, THE SPECI FI C NAME OF THE ADDI TIVE USED AND THE ACTUAL RATE OR
CONCENTRATI ON OF EACH ADDI TI VE, EXPRESSED AS POUNDS PER THOUSAND GALLONS
OR GALLONS PER THOUSAND GALLONS AND EXPRESSED AS A PERCENTAGE BY VOLUME
OF THE TOTAL HYDRAULI C FRACTURI NG FLUI D USED,

D. THE | NFORVATI ON PROVI DED PURSUANT TO SUBDI VI SION THREE OF SECTI ON
23-1505 OF THIS TITLE TO THE OPERATOR BY THE PERSON WHO PERFORMED THE
HYDRAULI C FRACTURI NG TREATMENT; AND

E. | F THE OPERATOR CAUSED ANY ADDI TI VES TO BE USED DURI NG THE HYDRAU-
LIC FRACTURI NG TREATMENT THAT ARE NOT REQUI RED TO BE DI SCLOSED PURSUANT
TO SUBDI VI SI ON THREE OF SECTI ON 23-1505 OF THI S TI TLE TO THE OPERATOR BY
THE PERSON WHO PERFORVED THE HYDRAULI C FRACTURI NG TREATMENT:

(1) A LIST OF THE ADDI Tl VES USED; AND

(2) FOR EACH ADDI Tl VE LI STED, THE CHEM CAL CONSTI TUENTS CF THE ADDI -
TIVE AND THEIR ASSCCI ATED CAS NUMBERS AND THE ACTUAL RATE OR CONCEN-
TRATI ON OF EACH ADDI TI VE OR CHEM CAL, EXPRESSED |IN THE MANNER PROVI DED
PURSUANT TO SUBDI VI SI ON THREE OF SECTI ON 23-1505 OF THI S TI TLE.

2. THE OPERATOR MAY SUPPLY FI ELD SERVI CE COMPANY TI CKETS, EXCLUDI NG
PRI CI NG | NFORVATI ON, AND REPORTS REGARDI NG THE HYDRAULIC FRACTURI NG
TREATMENT, AS USED I N THE NORVAL COURSE OF BUSI NESS, TO SATI SFY SOVE OR
ALL OF THE REQUI REMENTS OF SUBDI VI SION ONE OF TH S SECTI ON.

3. NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPH E OF SUBDI VI SI ON ONE OF
TH'S SECTION, |F THE SPECIFIC IDENTITY OF A CHEM CAL CONSTI TUENT
CONTAINED IN AN ADDI TIVE IS ENTI TLED TO BE WTHHELD AS A TRADE SECRET
PURSUANT TO THE CRI TERI A PROVI DED BY 42 U.S.C SECTION 11042(A)(2) AND
SECTION 23-1511 OF TH' S TITLE, THE DEPARTMENT SHALL PROTECT AND HOLD
CONFI DENTI AL THE | DENTI TY OF THE CHEM CAL CONSTI TUENT AND I TS ASSOCI ATED
CAS NUMBER. TO QUALI FY FOR TRADE SECRET PROTECTI ON, THE OPERATOR SHALL
SUBM T TO THE DEPARTMENT ON AN APPROVED FORM A FORVAL CLAIM OF ENTI TLE-
MENT TO THAT PROTECTION I N THE MANNER REQUI RED BY SECTION 23-1511 OF
TH'S TI TLE.

4. THE PROVISIONS OF SUBDIVISION THREE OF THI S SECTI ON SHALL NOT BE
DEEMED TO AUTHORI ZE AN OPERATOR TO W THHOLD | NFORVATI ON THAT FEDERAL OR
STATE LAW | NCLUDI NG THI S SECTI ON, REQUI RES TO BE PROVI DED TO ANY HEALTH
CARE PROFESSI ONAL WHO NEEDS THE | NFORVATI ON FOR DI AGNOSTI C OR TREATMENT
PROPOSES. AN OPERATOR SHALL PROVI DE DI RECTLY TO A HEALTH  CARE PROFES-
SI ONAL, | MMVEDI ATELY ON REQUEST, ALL I NFORVATI ON REQUI RED BY THE HEALTH
CARE PROFESSI ONAL, | NCLUDI NG THE PERCENT BY VOLUME OF THE CHEM CAL
CONSTI TUENTS OF THE HYDRAULI C FRACTURI NG FLU D AND THEI R ASSCCl ATED CAS
NUMBERS. | N A CASE THAT IS NOI A MEeEDI CAL EMERGENCY, THE HEALTH CARE
PROFESSI ONAL SHALL PROVI DE THE OPERATOR A WRI TTEN STATEMENT OF NEED FOR
THE | NFORVATI ON BEFORE THE PERSON IS ENTI TLED TO RECEIVE THE | NFORMA-
TION. IN A MEDI CAL EMERGENCY, THE HEALTH CARE PROFESSI ONAL SHALL PROVI DE
THE OPERATOR A WRI TTEN STATEMENT OF NEED FOR THE | NFORVATI ON AS SOON AS
Cl RCUMSTANCES PERM T.

5. A HEALTH CARE PROFESSI ONAL TO VWHOM | NFORMATI ON | S DI SCLOSED PURSU-
ANT TO SUBDIVISION FOUR OF TH'S SECTION SHALL HOLD THE | NFORVATI ON
CONFI DENTI AL, EXCEPT THAT THE HEALTH CARE PROFESSI ONAL MAY, FOR DI AGNCS-
TI C OR TREATMENT PROPGCSES, DI SCLOSE SUCH | NFORVATI ON TO ANOTHER HEALTH
CARE PROFESSI ONAL, A LABORATORY OR A THI RD- PARTY TESTI NG FIRM A HEALTH
CARE PROFESSI ONAL, LABORATCRY OR THI RD- PARTY TESTI NG FI RM TO WH CH SUCH
I NFORVATI ON IS DI SCLOSED BY ANOTHER HEALTH CARE PROFESSI ONAL SHALL HOLD
THE | NFORMATI ON CONFI DENTI AL.
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S 23-1509. USE OF SERVI CES OF NONCOWPLYI NG SERVI CE COMPANY PROH BI TED.

AN OPERATOR SHALL NOT USE THE SERVI CES OF ANOTHER PERSON | N PERFORM NG
A HYDRAULI C FRACTURI NG TREATMENT I N THI S STATE UNLESS THE OTHER PERSON
'S I N COWPLI ANCE W TH THE REQUI REMENTS OF SECTI ON 23-1505 OF THI S TI TLE.
S 23-1511. TRADE SECRET PROTECTI ON.

1. A CLAIM OF ENTI TLEMENT TO TRADE SECRET PROTECTI ON PURSUANT TO THI' S
TI TLE SHALL | NCLUDE SUBSTANTI ATI NG FACTS I N THE FORM OF THE | NFORVATI ON
REQUI RED BY 40 C.F. R SECTION 350.7(A). | F REQUESTED BY THE TRADE SECRET
CLAI MANT, THE DEPARTMENT SHALL TREAT ANY SUCH SUBSTANTI ATI NG FACTS AS
CONFI DENTI AL AND SHALL NOTI' DI SCLOSE THEM TO ANY TH RD PARTY OR THE
PUBLI C FOR ANY PURPOSE. UNTIL A FI NAL DETERM NATI ON THAT THE | NFORVATI ON
'S NOT' ENTI TLED TO TRADE SECRET PROTECTION IS MADE UNDER THI'S SECTI ON,
THE DEPARTMENT SHALL TREAT THE | NFORMVATI ON | MPLI CATED BY THE CLAI M OF
TRADE SECRET ENTI TLEMENT AS A CONFI DENTI AL TRADE SECRET, AND THE | NFOR-
MATION IS NOI SUBJECT TO DI SCLOSURE PURSUANT TO ARTICLE SI X OF THE
PUBLI C OFFI CERS LAW

2. THE COWM SSI ON SHALL DETERM NE A CLAIM OF ENTITLEMENT TO TRADE
SECRET PROTECTI ON MADE PURSUANT TO THI S TI TLE TO BE SUFFI Cl ENT | F THE
I NFORVATI ON SET FORTH IN THE CLAIM SUPPORTS ALL THE CONCLUSI ONS SET
FORTH IN 40 C F.R SECTION 350.13(A) AND THE SUPPORTI NG | NFORVATION | S
TRUE. I N MAKING A DETERM NATION AS TO A CLAIM THE DEPARTMENT MNAY
REQUI RE THE TRADE SECRET CLAIMANT TO SUBM T ADDI TI ONAL SUPPLEMENTAL
| NFORVATI ON | F THE | NFORVATI ON | S NECESSARY FOR THE DEPARTMENT TO MAKE
I TS DETERM NATION UNDER THI S SECTI ON. | F REQUESTED BY THE TRADE SECRET
CLAI MANT, THE DEPARTMENT SHALL TREAT ANY SUPPLEMENTAL | NFORMATI ON
PROVI DED AS CONFI DENTI AL AND NMAY NOT DI SCLOSE THE | NFORMATI ON TO ANY
TH RD PARTY OR THE PUBLI C FOR ANY PURPCSE.

3. | F THE DEPARTMENT DETERM NES A CLAI M OF ENTI TLEMENT TO TRADE SECRET
PROTECTI ON TO BE | NSUFFI Cl ENT, THE DEPARTMENT SHALL NOTIFY THE TRADE
SECRET CLAIMANT I N WRITING OF THE DETERM NATI ON BY CERTI FI ED MAI L. NOT
LATER THAN THE FI FTEENTH DAY AFTER THE DATE THE TRADE SECRET CLAI MANT
RECEI VES NOTI CE OF THE DETERM NATI ON, THE CLAI MANT MAY REQUEST ANOTHER
REVI EW OF THE CLAIM THE TRADE SECRET CLAI MANT MJUST SHOW GOOD CAUSE FOR
THE ADDI TI ONAL REVI EW WHAT CONSTI TUTES GOOD CAUSE FOR PURPOSES OF THI' S
SUBDI VI SION | S SOLELY W TH N THE REASONABLE DI SCRETI ON OF THE DEPARTMENT
AND MAY | NCLUDE THE AVAI LABI LI TY OF NEW SUPPORTI NG | NFORVATI ON OR A GOOD
FAI TH ERROR OR OM SSI ON ON THE PART OF THE TRADE SECRET CLAI MANT IN THE
ORIG NAL CLAIM NOTI' LATER THAN THE THI RTI ETH DAY AFTER THE DATE THE
DEPARTMENT RECEI VES THE REQUEST, THE DEPARTMENT SHALL PROVIDE WRI TTEN
NOTICE TO THE TRADE SECRET CLAI MANT OF THE DEPARTMENT' S ACCEPTANCE OR
REJECTI ON OF THE REQUEST. | F A TRADE SECRET CLAI MANT MAKES A REQUEST FOR
REVI EW UNDER THI S SUBDI VI SI ON, THE DEPARTMENT SHALL TREAT THE | NFORWA-
TION | MPLI CATED BY THE CLAI M OF TRADE SECRET ENTI TLEMENT AS A CONFI DEN-
TI AL TRADE SECRET UNTI L THE DEPARTMENT MAKES A DETERM NATI ON W TH REGARD
TO THE REVI EW REQUEST. | F THE DEPARTMENT REJECTS THE REVI EW REQUEST, THE
DEPARTMENT SHALL CONTI NUE TO TREAT THE | NFORMATION AS A CONFI DENTI AL
TRADE SECRET UNTIL THE EARLI ER OF THE THI RTI ETH DAY AFTER THE DATE THE
TRADE SECRET CLAI MANT RECEI VES NOTI CE THAT THE DEPARTMENT HAS REJECTED
THE REVIEW REQUEST OR THE DATE THE CLAI MANT W THDRAWS THE DI SCLOSURE
PURSUANT TO SUBDI VI SION FI VE OF THI S SECTI ON.

4. NOT LATER THAN THE THI RTI ETH DAY AFTER THE DATE THE TRADE SECRET
CLAI MANT RECEIVES NOTICE FROM THE DEPARTMENT THAT THE DEPARTMENT HAS
REJECTED THE CLAI M OF ENTI TLEMENT TO TRADE SECRET PROTECTI ON, THE CLAI M
ANT NMAY COMMVENCE AN ACTI ON PURSUANT TO ARTICLE SEVENTY-EIGHT OF THE
CVIL PRACTICE LAWAND RULES. |F A TRADE SECRET CLAI MANT COMMENCES SUCH
AN ACTI ON, THE DEPARTMENT SHALL TREAT THE | NFORMATI ON | MPLI CATED BY THE
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CLAIM OF TRADE SECRET ENTI TLEMENT AS A CONFI DENTI AL TRADE SECRET UNTI L
SUCH ACTI ON AND ALL APPEALS THEREOF ARE RESOLVED. | F THE ACTI ON AFFI RVS
THE DEPARTMENT'S DETERM NATION OF THE | NSUFFI Cl ENCY OF THE CLAIM THE
DEPARTMENT SHALL CONTINUE TO TREAT THE | NFORVATI ON AS A CONFI DENTI AL
TRADE SECRET UNTI L THE EARLI ER OF THE TH RTI ETH DAY AFTER THE DATE THE
TRADE SECRET CLAI MANT RECEI VES NOTI CE THAT THE ACTI ON HAS BEEN RESOLVED
OR THE DATE THE CLAI MANT W THDRAWS THE DI SCLOSURE PURSUANT TO SuUBDI VI -
SION FI VE OF TH S SECTI ON.

5. NOTI LATER THAN THE THI RTI ETH DAY AFTER THE DATE THE TRADE SECRET
CLAI MANT RECEI VES NOTI FI CATI ON THAT THE DEPARTMENT HAS REJECTED THE
CLAIM OF ENTITLEMENT TO TRADE SECRET PROTECTI ON OR THE DATE A FI NAL
JUDGVENT AFFI RM NG THE DEPARTMENT' S DETERM NATI ON OF THE | NSUFFI Cl ENCY
OF THE CLAIM IS ENTERED, AS APPLI CABLE, AND ONLY TO THE EXTENT THAT THE
RELEVANT CHEM CAL CONSTI TUENT HAS NOT BEEN USED BY OR FOR THE TRADE
SECRET CLAI MANT I N ANY HYDRAULI C FRACTURI NG TREATMENT IN THI S STATE, THE
TRADE SECRET CLAI MANT MAY FORMALLY W THDRAW THE DI SCLOSURE OF A CHEM CAL
CONSTI TUENT BY NOTI FYI NG THE DEPARTMENT OF | TS | NTENT TO W THDRAW THE
DI SCLOSURE. | F THE TRADE SECRET CLAI MANT W THDRAWS THE DI SCLOSURE OF A
CHEM CAL CONSTI TUENT, THE DEPARTMENT SHALL PROTECT AND HOLD CONFI DENTI AL
THE |IDENTITY OF THE CHEM CAL CONSTI TUENT AND ANY CORRESPONDI NG CAS
NUVBER, AND THE | NFORVATION |'S NOT SUBJECT TO DI SCLOSURE PURSUANT TO
ARTI CLE SI X OF THE PUBLI C OFFI CERS LAW AFTER THE W THDRAWAL, THE CHEM -
CAL CONSTI TUENT SHALL NOT BE USED BY OR FOR THE TRADE SECRET CLAI MANT I N
ANY HYDRAULI C FRACTURI NG TREATMENT IN THI S STATE UNLESS THE TRADE SECRET
CLAI MANT SATISFIES THE REQUI REMENTS OF TH'S TITLE RELATING TO THE
DI SCLOSURE OF | NFORMATI ON REGARDI NG THE CHEM CAL CONSTI TUENT.

6. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF THI S SECTI ON, THE DEPARTMENT
MAY:

A. DI SCLOSE | NFORVATI ON OTHERW SE SUBJECT TO TRADE SECRET PROTECTI ON
UNDER THI S SECTI ON TO A THI RD- PARTY TESTI NG FI RM | N CONNECTI ON W TH THE
| NVESTI GATI ON OF A CLAI M OF CONTAM NATI ON OF SURFACE WATER OR GROUNDWA-
TER | F THE FI RM AGREES I N WRI TI NG TO KEEP THE | NFORVATI ON CONFI DENTI AL;
AND

B. USE THE RESULTS OF A TEST CONDUCTED BY A THI RD- PARTY TESTING FIRM
IN CONNECTION WTH AN | NVESTI GATI ON DESCRI BED | N PARAGRAPH A OF THI S
SUBDI VI SI ON | N ANY MANNER THE DEPARTNMENT CONSI DERS NECESSARY TO PROTECT
PUBLI C HEALTH AND THE ENVI RONIVENT.

TI TLE 16
REGULATI ON OF HYDRAULI C FRACTURI NG
SECTI ON 23-1601. DEFI NI TI ONS.
23-1603. CONCESSI ON OF LI ABILITY.
23-1605. AGREEMENTS W TH REAL PROPERTY OWNERS.
23-1607. DANAGES.
S 23-1601. DEFI NI TI ONS.

AS USED IN THI'S TI TLE, UNLESS THE CONTEXT OTHERW SE REQUI RES:

1. "HYDRAULI C FRACTURI NG' MEANS THE USE OF CHEM CALS, WATER AND OTHER
SUBSTANCES | NJECTED OR PUVPED | NTO A NATURAL GAS WELL TO STI MULATE THE
EXTRACTI ON OF NATURAL GAS.

2. "PRODUCER' MEANS ANY | NDI VI DUAL OR ENTITY ENGAGED I N THE DRI LLI NG
FOR OR EXTRACTI ON OF NATURAL GAS THROUGH THE UTI LI ZATION OF HYDRAULIC
FRACTURI NG
S 23-1603. CONCESSI ON OF LI ABILITY.

1. EVERY PRODUCER, PRIOR TO THE | SSUANCE OF ANY PERM T, PURSUANT TO
TH S ARTI CLE, TO ENGAGE | N HYDRAULIC FRACTURI NG SHALL EXECUTE AND
DELI VER TO THE DEPARTMENT A CONCESSI ON OF LI ABILITY AND WAl VER OF ALL
DEFENSES ARI SING QUT OF ANY CAUSE OF ACTION RELATED TO PROPERTY,
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PERSONAL AND WRONGFUL DEATH DAMAGES ALLEGED TO HAVE BEEN CAUSED BY
HYDRAULI C FRACTURI NG CONDUCTED BY SUCH PRODUCER. SUCH CONCESSI ON AND
WAl VER SHALL BE EXECUTED I N SUCH FORM AND MANNER AS SHALL BE DETERM NED
BY THE ATTORNEY GENERAL, AND SHALL PROVIDE FOR STRICT LI ABILITY TO THE
PEOPLE OF THE STATE OF NEW YORK AND EVERY PERSON WTHIN THE STATE FOR
ANY AND ALL DAMAGES ARI SI NG FROM THE CONDUCTI NG OF HYDRAULI C FRACTURI NG
WTH N TH S STATE.

2. EVERY PRODUCER WHI CH ENTERS | NTO AN AGREEMENT W TH AN OMNER OF REAL
PROPERTY IN THIS STATE WH CH PROVI DES FOR THE LEASE, LICENSE OR GRANT
OF AUTHORITY TO CONDUCT HYDRAULI C FRACTURI NG UPON SUCH REAL PROPERTY,
SHALL | NCLUDE A COPY OF I TS CONCESSI ON OF LIABILITY EXECUTED PURSUANT
TO SUBDI VI SION ONE OF THI'S SECTI ON AND A SI M LAR CONCESSI ON OF LI ABILITY
EXECUTED I N FAVOR OF THE REAL PROPERTY OMER. SUCH CONCESSI ON OF LI ABI L-
ITY I N FAVOR OF A REAL PROPERTY OMER SHALL BE I'N SUCH FORM AS SHALL BE
DETERM NED BY THE ATTORNEY CGENERAL.

S 23-1605. AGREEMENTS W TH REAL PROPERTY OMNERS.

1. NO AGREEMENT FOR THE LEASE, LICENSE OR GRANT OF AUTHORITY TO
CONDUCT HYDRAULI C FRACTURI NG UPON REAL PROPERTY IN TH S STATE, SHALL BE
EXECUTED UNTI L THREE | NDEPENDENT APPRAI SALS OF THE VALUE OF SUCH REAL
PROPERTY HAVE BEEN CONDUCTED. SUCH APPRAI SALS SHALL BE CONDUCTED AT THE
EXPENSE OF THE PRODUCER BY APPRAI SERS SELECTED BY THE REAL PROPERTY
OMER. UPON COVPLETI ON OF SUCH APPRAI SALS A COPY OF EACH APPRAI SAL SHALL
BE PROVI DED TO THE REAL PROPERTY OWNER, THE PRODUCER AND THE DEPARTMENT,
AND SHALL BE ATTACHED TO EVERY AGREEMENT PROVI DI NG FOR HYDRAULI C FRAC
TURI NG UPON SUCH REAL PROPERTY.

2. NO AGREEMENT FOR THE LEASE, LICENSE OR GRANT OF AUTHORITY TO
CONDUCT HYDRAULI C FRACTURI NG UPON REAL PROPERTY IN TH S STATE, SHALL BE
EXECUTED UNTI L THE DEPARTMENT SHALL HAVE CONDUCTED WATER AND SO L
CONTAM NATI ON  TESTING UPON SUCH REAL PROPERTY FOR THE PRESENCE OF
HYDRAULI C FRACTURI NG FLUI DS. A REPORT OF THE RESULTS OF SUCH TESTI NG
SHALL BE PROVI DED TO BOTH THE REAL PROPERTY OAMNER AND THE PRODUCER.

3. EACH PRODUCER SHALL | NCLUDE | N EVERY AGREEMENT | T ENTERS | NTO W TH
THE OMNER OF REAL PROPERTY IN TH S STATE FOR THE LEASE, LI CENSE OR GRANT
OF AUTHORI TY TO CONDUCT HYDRAULI C FRACTURI NG UPON SUCH REAL PROPERTY:

A. A STATEMENT OF THE FI NANCI AL, HEALTH AND ENVI RONMENTAL RI SKS POSED
BY OR POTENTI ALLY POSED BY CONDUCT OF HYDRAULI C FRACTURI NG SUCH STATE-
MENT SHALL BE JO NTLY DEVELOPED AND PERI ODI CALLY UPDATED BY THE COW S-
SI ONER, THE ATTORNEY GENERAL AND THE COWM SSI ONER OF HEALTH,

B. A STATEMENT OF THE RI SKS OF GROUND SO L AND GROUND WATER CONTAM
I NATI ON POSED BY OR POTENTI ALLY POSED BY THE CONDUCT OF HYDRAULI C FRAC
TURI NG

C. A STATEMENT OF THE HEALTH RI SKS POSED BY SPI LLS OF AND CONTAM
I NATI ON BY HYDRAULI C FRACTURI NG FLUI DS; AND

D. A STATEMENT OF THE PRODUCER S STRICT LIABILITY FOR ANY AND ALL
DAMAGES RESULTI NG FROM THE CONDUCTI NG OF HYDRAULI C FRACTURI NG, AND THE
DAVAGES THAT WLL BE AWARDED THEREFOR PURSUANT TO THI S TI TLE.

S 23-1607. DAMAGES.

1. NOTW THSTANDI NG ANY OTHER PROVI SION OF LAWTO THE CONTRARY, UPON
THE CONTAM NATION OF GROUND SO L AND/ OR GROUND WATER BY ANY PRODUCER,
SUCH PRODUCER SHALL BE LI ABLE FOR THE FOLLOW NG DANMAGES:

A. TO THE AFFECTED REAL PROPERTY OMER, AN AMOUNT EQUAL TO ONE HUNDRED
FI FTY PERCENT OF THE REAL PROPERTY VALUE, AS DETERM NED PURSUANT TO
SUBDI VI SION ONE OF SECTION 23-1605 OF THIS TI TLE, AND THE FULL COST OF
REMEDI ATI NG THE CONTAM NATED GROUND SO L AND GROUND WATER; AND

B. TO ANY PERSON AFFECTED BY SUCH CONTAM NATI ON, AN AMOUNT EQUAL TO
THE COST OF THE DIAGNCSIS, TREATMENT, MONI TORING AND CARE OF SUCH
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PERSON, FOR LI FE, RELATED TO ANY DI SEASE OR CONDI TION ARISING QUT OF
SUCH CONTAM NATI ON.

2. UNDER NO Cl RCUMSTANCES SHALL ANY AMOUNT OF DAMAGES AWARDED OR PAI D
PURSUANT TO THI S SECTI ON BE DEEMED TO BE | NCOVE TO ANY PERSON. ALL SUCH
DAMAGES SHALL BE REI MBURSEMENT FOR LOSSES ACTUALLY |INCURRED BY THE
RECI PI ENT THEREOF.

S 2. Subdivision 9 of section 8-0109 of the environnental conservation
| aw, as added by chapter 219 of the laws of 1990, is anended to read as
fol | ows:

9. An environmental inpact statenent shall be prepared for any action
found to have a significant inpact on the special groundwater protection
area, as defined in section 55-0107 of this chapter OR FOR ANY NATURAL
GAS OR O L DRILLING I NVOLVING THE USE OF HYDRAULIC FRACTURING FLUI D.
Such statenent shall neet the requirenments of the nost detail ed environ-
nmental inpact statenent required by this section or by any such rule or
regul ati on pronul gated pursuant to this section.

S 3. Subdivision 2 of section 23-0303 of the environnental conserva-
tion law is REPEALED, and a new subdivision 2 is added to read as
fol | ows:

2. FOR THE PURPCOSES STATED HEREIN, THI S SECTION SHALL SUPERSEDE ALL
OTHER STATE AND LOCAL LAWS RELATING TO THE O L, GAS AND SOLUTI ON M NI NG
| NDUSTRI ES; PROVI DED, HOWEVER, THAT NOTHING IN THIS SECTION SHALL BE
CONSTRUED TO PREVENT ANY LOCAL GOVERNMENT FROM

A, ENACTI NG OR ENFORCI NG LOCAL LAWS OR ORDI NANCES OF GENERAL APPLI CA-
BI LI TY, EXCEPT THAT SUCH LOCAL LAWS OR ORDI NANCES SHALL NOT REGULATE
OL, GAS AND SOLUTI ON M NI NG REGULATED BY STATE STATUTE, REGULATI ON OR
PERM T; OR

B. ENACTI NG OR ENFORCI NG LOCAL ZONI NG ORDI NANCES OR LAWS WHI CH DETER-
M NE PERM SSIBLE USES IN ZONI NG DI STRICTS. WHERE O L, GAS AND SOLUTI ON
M NI NG | S DESI GNATED A PERM SSIBLE USE I N A ZONI NG DI STRICT AND ALLOWED
BY SPECIAL USE PERM T, CONDI TIONS PLACED ON SUCH SPECI AL USE PERM TS
SHALL BE LI M TED TO THE FOLLOW NG

(1) I'NGRESS AND EGRESS TO PUBLI C THOROUGHFARES CONTROLLED BY THE LOCAL
GOVERNVENT;

(1'l) ROUTING OF DRILLI NG AND DRI LLI NG RELATED TRANSPORT VEHI CLES ON
ROADS CONTROLLED BY THE LOCAL GOVERNVENT;

(1'1'l) REQUI REMENTS AND CONDI TI ONS AS SPECI FIED IN THE PERM T | SSUED BY
THE DEPARTMENT CONCERNI NG SETBACK FROM PROPERTY BOUNDARI ES AND PUBLI C
THOROUGHFARE RI GHTS- OF- WAY, NATURAL OR MAN- MADE BARRIERS TO RESTRICT
ACCESS, | F REQUI RED, DUST CONTROL AND HOURS OF OPERATI ON; AND

(1V) CONFORMANCE TO ROAD CONSTRUCTI ON STANDARDS AS MAY BE OTHERW SE
PROVI DED FOR BY LOCAL LAW OR

C. ENACTI NG OR ENFORCI NG LOCAL LAWS OR ORDI NANCES REGULATING AL, GAS
AND SOLUTI ON M NI NG NOT REQUI RED TO BE PERM TTED BY THE STATE.

S 4. This act shall take effect on the first of June next succeeding
the date on which it shall have beconme a | aw, provided, that, effective
i medi ately, any actions necessary to inplenent the provisions of this
act on its effective date are authorized and directed to be conpleted on
or before such date.



