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STATE OF NEW YORK

5014
2011- 2012 Regul ar Sessi ons
I N SENATE
May 2, 2011

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Health

AN ACT to anend the public health law, in relation to the authority of
an agent to act outside a hospital setting to make certain decisions
regarding the transport of the principal to a particular nedica
setting when such principal is unconscious or unresponsive

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 4 of section 2981 of the public health [aw, as
added by chapter 752 of the laws of 1990, is amended to read as foll ows:
4. Comencenent of agent's authority. The agent's authority shal
commence upon a determ nation, nmade pursuant to subdivision one of
section two thousand nine hundred eighty-three of this article, that the
princi pal |lacks capacity to make health care decisions OR IF THE PRI NCl -
PAL | S NOT FOUND WTH N A HOSPI TAL, MENTAL HYG ENE FACI LI TY OR RESI DEN-
TI AL HEALTH CARE FACILITY AND IS IN AN UNCONSCIOUS OR UNRESPONSI VE

STATE.
S 2. Subdivision 2 of section 2982 of the public health law, as

anended by chapter 230 of the laws of 2004, is anended to read as
fol | ows:

2. Decision-nmaking standard. After consultation with a |icensed physi -
cian, registered nurse, |icensed psychologist, |licensed master socia
worker, or a licensed clinical social worker, the agent shall nake

health care decisions: (a) in accordance with the principal's w shes,
including the principal's religious and noral beliefs; or (b) if the
principal's wshes are not reasonably known and cannot with reasonabl e
di |l i gence be ascertained, in accordance with the principal's best inter-
ests; provided, however, that if the principal's wshes regarding the
adm nistration of artificial nutrition and hydration are not reasonably
known and cannot with reasonable diligence be ascertained, the agent
shall not have the authority to nake decisions regarding these neasures.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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VWHERE THE PRINCIPAL IS UNCONSCI QUS OR UNRESPONSI VE AND | S NOT FOUND
W TH N A HOSPI TAL, MENTAL HYG ENE FACI LI TY OR A RESI DENTI AL HEALTH CARE
FACILITY, THE AGENT SHALL MAKE DECISIONS LIMTED TO PLACEMENT IN A
HOSPI TAL, MENTAL HYG ENE FACI LI TY, RESI DENTI AL HEALTH CARE FACI LITY OR
THE CHO CE OF HEALTH CARE PROVI DER PURSUANT TO THI' S SUBDI VI SI ON W THOUT
CONSULTATION WTH A LICENSED PHYSICI AN, REGQ STERED NURSE, LI CENSED
PSYCHOLOG ST, LI CENSED MASTER SOCI AL WORKER, OR LI CENSED CLI NI CAL SOCI AL
WWORKER.

S 3. Paragraph (a) of subdivision 1 of section 2983 of the public
health law, as added by chapter 752 of the laws of 1990, is anmended to
read as foll ows:

(a) A determnation that a principal |acks capacity to nmake health
care decisions shall be nade by the attendi ng physician to a reasonabl e
degree of nedical certainty. The deternmination shall be nade in witing
and shall contain such attendi ng physician's opinion regarding the cause
and nature of the principal's incapacity as well as its extent and prob-
able duration. The deternmination shall be included in the patient's
nmedi cal record. For a decision to withdraw or w thhold |I|ife-sustaining
treatnment, the attending physician who makes the determ nation that a
princi pal |lacks capacity to make health care deci sions nust consult with
anot her physician to confirm such determ nation. Such consultation shal
al so be included within the patient's nedical record. NO DETERM NATI ON
BY THE PHYSI Cl AN SHALL BE REQUI RED WHERE THE PRI NCI PAL | S FOUND QUTSI DE
OF A HOSPI TAL, MENTAL HYd ENE FACI LI TY OR RESI DENTI AL HEALTH CARE FACI L-
| TY AND THE PRI NCI PAL |'S UNCONSCI QUS OR UNRESPONSI VE AS THERE SHALL BE A
PRESUMPTI ON OF | NCAPACI TY FOR THE LIMTED PURPOSE OF EMPOAERI NG THE
HEALTH CARE AGENT TO MAKE HEALTH CARE DECI SI ONS | N REGARD TO THE PRI NCI -
PAL'S PLACEMENT |IN A HOSPITAL, MENTAL HYd ENE FACI LI TY, RESI DENTI AL
HEALTH CARE FACI LI TY OR CHOOSI NG A HEALTH CARE PROVI DER.

S 4. This act shall take effect on the one hundred twentieth day after
it shall have becone a |law. Effective i mediately, the addition, anend-
ment and/or repeal of any rules or regul ations necessary for the inple-
mentation of this act on its effective date are authorized to be nade on
or before such effective date.



