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STATE OF NEW YORK

1585
2011- 2012 Regul ar Sessi ons
I N SENATE
January 10, 2011

Introduced by Sen. OPPENHEIMER -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Education

AN ACT to anend the education law, in relation to involuntary transfer
of violent or disruptive pupils

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The subdivi si on headi ng and paragraph a of subdivision 3 of
section 3214 of the education |aw, as anended by chapter 181 of the |aws
of 2000, are amended to read as foll ows:

[ Suspensi on] DI SCIPLINE of a pupil. a. The board of education, board
of trustees or sole trustee, the superintendent of schools, district
superi ntendent of schools or principal of a school my suspend the
follow ng pupils fromrequired attendance upon instructi on AND/ OR TRANS-
FER THE FOLLOW NG PUPI LS FROM THEI R CURRENT CLASSROOM SETTI NG TO A MORE
APPROPRI ATE EDUCATI ONAL SETTI NG | N ANOTHER SCHOOL:

A pupil who is insubordinate or disorderly or violent or disruptive,
or whose conduct otherwi se endangers the safety, norals, health or
wel fare of others.

S 2. Subparagraph 1 of paragraph c of subdivision 3 of section 3214 of

the education | aw, as anmended by chapter 430 of the laws of 2006, is
amended to read as foll ows:
(1) No pupil my be suspended for a period in excess of five schoo

days AND/ OR TRANSFERRED unl ess such pupil and the person in parenta

relation to such pupil shall have had an opportunity for a fair hearing,

upon reasonable notice, at which such pupil shall have the right of
representation by counsel, with the right to question w tnesses against
such pupil and to present w tnesses and ot her evidence on his or her
behal f. Where the pupil is a student with a disability or a student
presuned to have a disability, the provisions of paragraph g of this
subdi vi sion shall also apply. Were a pupil has been suspended AND OR
TRANSFERRED in accordance with this subparagraph by a superintendent of
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school s, district superintendent of schools, or conmunity superinten-
dent, the superintendent shall personally hear and determne the
proceeding or may, in his or her discretion, designate a hearing officer
to conduct the hearing. The hearing officer shall be authorized to
adm ni ster oaths and to i ssue subpoenas in conjunction with the proceed-
ing before himor her. A record of the hearing shall be maintained, but
no stenographic transcript shall be required and a tape recordi ng shal
be deened a satisfactory record. The hearing officer shall make find-
i ngs of fact and recomendati ons as to the appropriate neasure of disci-
pline to the superintendent. The report of the hearing officer shall be
advi sory only, and the superintendent nay accept all or any part there-
of. An appeal wll lie fromthe decision of the superintendent to the
board of education who shall nake its decision solely upon the record
before it. The board may adopt in whole or in part the decision of the
superi ntendent of schools. Were the basis for the suspension is, in
whol e or in part, the possession on school grounds or school property by
the student of any firearm rifle, shotgun, dagger, dangerous knife,
dirk, razor, stiletto or any of the weapons, instrunents or appliances
specified in subdivision one of section 265.01 of the penal |aw, the
heari ng officer or superintendent shall not be barred from considering
the admissibility of such weapon, instrument or appliance as evidence,
notwi t hstanding a determ nation by a court in a crimnal or juvenile
del i nquency proceeding that the recovery of such weapon, instrunent or
appl i ance was the result of an unlawful search or seizure.

S 3. Subparagraph 1 of paragraph c of subdivision 3 of section 3214 of

the education | aw, as anmended by chapter 380 of the laws of 2001, is
amended to read as foll ows:
(1) No pupil my be suspended for a period in excess of five schoo

days AND/ OR TRANSFERRED unl ess such pupil and the person in parenta
relation to such pupil shall have had an opportunity for a fair hearing,
upon reasonable notice, at which such pupil shall have the right of
representation by counsel, with the right to question w tnesses against
such pupil and to present wi tnesses and other evidence on his behalf.
Where a pupil has been suspended AND/ OR TRANSFERRED in accordance wth
t hi s subdivision by a superintendent of schools, district superintendent
of schools, or comunity superintendent, the superintendent shal

personal |y hear and determ ne the proceeding or may, in his discretion,
designate a hearing officer to conduct the hearing. The hearing officer
shall be authorized to admnister oaths and to issue subpoenas in
conjunction wth the proceeding before him A record of the hearing
shal | be maintained, but no stenographic transcript shall be required
and a tape recording shall be deened a satisfactory record. The hearing
of ficer shall nake findings of fact and recommendati ons as to the appro-
priate neasure of discipline to the superintendent. The report of the
hearing officer shall be advisory only, and the superintendent my
accept all or any part thereof. An appeal will lie fromthe decision of
the superintendent to the board of education who shall make its deci sion
solely upon the record before it. The board may adopt in whole or in
part the decision of the superintendent of schools. Wiere the basis for
the suspension is, in whole or in part, the possession on school grounds
or school property by the student of any firearm rifle, shotgun,
dagger, dangerous knife, dirk, razor, stiletto or any of the weapons,
i nstrunments or appliances specified in subdivision one of section 265.01
of the penal law, the hearing officer or superintendent shall not be
barred from considering the adm ssibility of such weapon, instrunent or
appl i ance as evidence, notwi thstanding a determ nation by a court in a
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crimnal or juvenile delinquency proceeding that the recovery of such
weapon, instrunent or appliance was the result of an unlawful search or
sei zure.

S 4. Paragraph a of subdivision 5 of section 3214 of the education
| aw, as anended by chapter 181 of the |laws of 2000, is amended to read
as foll ows:

a. The board of education, board of trustees or sole trustee, the
superi ntendent of schools, or district superintendent of schools nay
transfer a pupil who has not been determ ned to be a student with a
disability as defined in section forty-four hundred one of this chapter,
or a student presuned to have a disability for discipline purposes as
defined in paragraph g of subdivision three of this section fromregul ar
classroom instruction to an appropriate educational setting in another
school upon the witten recomendation of the school principal and
foll owi ng independent review thereof. For purposes of this section of
the law, "involuntary transfer" does not include a transfer nade by a
school district as part of a plan to reduce racial inbalance within the
schools [or as], a change in school attendance zones or geographica
boundaries OR A TRANSFER AS A RESULT OF A DI SCI PLI NARY ACTI ON PURSUANT
TO PARAGRAPH C OF SUBDI VI SI ON THREE OF THI' S SECTI ON

S 5. This act shall take effect on the first of Septenber next
succeeding the date on which it shall have beconme a | aw, provided,
however, that the amendnents nade to subparagraph 1 of paragraph c¢ of
subdivision 3 of section 3214 of the education |aw by section two of
this act shall be subject to the expiration and reversion of such
subpar agraph pursuant to section 8 of chapter 430 of the | aws of 2006,
when upon such date the provisions of section three of this act shal
take effect.



