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STATE OF NEW YORK

S. 1455 A. 1408
2011- 2012 Regul ar Sessi ons
SENATE- ASSEMBLY
January 7, 2011

I N SENATE -- Introduced by Sen. LAVALLE -- read twi ce and ordered print-
ed, and when printed to be conmtted to the Commttee on Environnental
Conservati on

IN ASSEMBLY -- Introduced by M of A THH ELE -- read once and referred
to the Committee on Environnmental Conservation

AN ACT to anend the environnental conservation law, in relation to | ocal
tidal wetlands protection

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 25 of the environnental conservation |aw is anended

by adding a newtitle 5 to read as foll ows:
TI TLE 5
LOCAL | MPLEMENTATI ON

SECTI ON 25-0501. LOCAL Tl DAL WETLANDS PROTECTI ON PROCEDURES.

25-0503. TRANSFER OF FUNCTI ON TO COUNTY; SUPERSESS|I ON BY DEPART-

MENT.

25-0505. EXEMPTI ON FROM LOCAL | MPLEMENTATI ON.

25-0507. RESERVATI ON OF LOCAL JURI SDI CTI ON.

25-0509. RELATI ONSH P TO OTHER LAWS.
S 25-0501. LOCAL TI DAL WETLANDS PROTECTI ON PROCEDURES.

1. ON OR AFTER SEPTEMBER 1, 2011, EACH LOCAL GOVERNVENT NAY ADOPT,
AVEND, AND, UPON THE FILING OF THE APPROPRI ATE TIDAL WETLANDS MAP,
| MPLEMENT A TIDAL WETLANDS PROTECTI ON LAW OR ORDI NANCE | N ACCORDANCE
WTH TH S ARTI CLE TO BE APPLI CABLE TO ALL TIDAL WETLANDS WHOLLY OR
PARTI ALLY WTH N I TS JURI SDI CTI ON. NO Tl DAL WETLANDS PROTECTI ON LAW OR
ORDI NANCE ADOPTED BY A COUNTY PURSUANT TO THI S SECTI ON SHALL BE APPLI CA-
BLE WTH N THE BOUNDARI ES OF ANY CI TY, TOM OR VI LLAGE WH CH HAS ADOPTED
AND | S | MPLEMENTI NG A LOCAL TI DAL WETLANDS PROTECTI ON LAW OR ORDI NANCE
CONS| STENT WTH THI S ARTI CLE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. SUCH Tl DAL WETLANDS PROTECTI ON LAW OR ORDI NANCE MAY BE IN SUCH FORM
AND WTH SUCH PROCEDURES PRESCRI BED AS MVAY BE DETERM NED BY THE LOCAL
GOVERNMENT ADCPTI NG THE SAME, OR I T MAY SET FORTH THE PROCEDURES AND
CONCEPTS CONTAINED [N TH' S ARTICLE; PROVI DED, HOWNEVER, THAT NO LOCAL
TI DAL WETLANDS PROTECTI ON LAW CR ORDI NANCE ENACTED PURSUANT TO SuBDI VI -
SION ONE OF TH' S SECTI ON SHALL BE LESS PROTECTI VE OF TI DAL WETLANDS OR
EFFECTI VENESS OF ADM NI STRATI VE AND JUDI Cl AL REVI EW THAN THE PROCEDURES
SET FORTH IN TH' S ARTI CLE, NOR SHALL SUCH LOCAL LAW OR ORDI NANCE AFFECT
THE ACTI VI TI ES EXEMPTED FROM PERM T BY SECTI ON 25- 0401 OF THI S ARTI CLE.

3. ADOPTI ON BY A LOCAL GOVERNMENT, PURSUANT TO TH S ARTICLE, OF A
LOCAL TI DAL WETLANDS PROTECTION LAW OR ORDI NANCE BY REFERENCE TO THE
PROCEDURES AND CONCEPTS SET FORTH IN THI S SECTI ON SHALL BE SUFFI ClI ENT | F
REFERENCE | S MADE TO THE PROCEDURES AND CONCEPTS OF THIS ARTICLE WTH
EXCEPTI ONS, ADDI Tl ONS, AND MODI FI CATI ONS THERETO NOTED, AND THE
ADOPTI ON, ONCE EFFECTED, SHALL | NCLUDE SUBSEQUENT STATUTORY AMENDMENTS
TO TH S ARTI CLE AS AFORESAI D; SUBJECT, AGAI N, TO EXCEPTI ON, ADDI TI ON, OR
MCDI FI CATI ON BY SUCH MUNI Cl PALI TY, W THOUT TI ME LI M TATI ON. AT ANY TI ME
AFTER A LOCAL ADCPTI ON OF THE PROCEDURES CONTAINED IN TH' S ARTICLE, A
LOCAL GOVERNMENT SUBJECT TO THI S SECTI ON MAY RESCI ND | TS ADOPTI ON THERE-
OF AND SI MULTANEQUSLY ADOPT A LOCAL TI DAL WETLANDS PROTECTI ON PROCEDURE
I N ACCORDANCE W TH SUBDI VI SIONS 1 AND 2 OF THI S SECTI ON.

4. I1F ACTY, TOMN OR VILLAGE FAILS TO ADOPT AND | MPLEMENT A TI DAL
VETLANDS PROTECTI ON LAW OR ORDI NANCE | N ACCORDANCE WTH THI S ARTI CLE BY
THE DATE THE APPLI CABLE Tl DAL WETLANDS MAP IS FILED BY THE DEPARTMENT,
IT SHALL BE DEEMED TO HAVE TRANSFERRED THE FUNCTI ON TO THE COUNTY I N
ACCORDANCE W TH SECTI ON 25-0503 OF THI' S TITLE. | F THE COUNTY FAI LS W TH-
I N NI NETY DAYS AFTER THE DATE OF FI LI NG OF THE APPLI CABLE TI DAL WETLANDS
MAP OR BY SEPTEMBER 1, 2011, WHI CHEVER | S LATER, TO ADCPT AND | MPLEMENT
A TIDAL WETLANDS PROTECTI ON LAW OR ORDI NANCE | N ACCORDANCE W TH THI' S
ARTI CLE, I T SHALL BE DEEMED TO HAVE TRANSFERRED THE FUNCTION TO THE
DEPARTMENT. WTHI N TH RTY DAYS AFTER THE ADOPTI ON OF A TI DAL WETLANDS
PROTECTI ON LAW OR ORDI NANCE PURSUANT TO THI' S ARTI CLE, THE LOCAL GOVERN-
MENT SHALL NOTI FY THE DEPARTMENT THEREOF, UNDER SUCH TERMS AND CONDI -
TI ONS AS THE DEPARTMENT NMAY PRESCRI BE, TOGETHER WTH I TS TECHN CAL AND
ADM NI STRATI VE CAPACITY TO ADM N STER THE ACT. FAILURE OF A LOCAL
GOVERNMENT TO G VE SUCH NOTI CE SHALL CONSTI TUTE A TRANSFER OF FUNCTI ON
PURSUANT TO THI'S SUBDI VI SI ON AND SECTI ON 25- 0503 OF THI S TI TLE.

5. A LOCAL GOVERNMENT OR THE DEPARTMENT SHALL HAVE THE RIGHT, INITS
REGULATI ON OF TI DAL WETLANDS WTHI N I TS JURI SDI CTION, TO CHARGE SUCH
FEES AND EXPENSES TO AN APPLI CANT FOR OFFI Cl AL ACTI ON AS SHALL ENABLE I T
TO RECOVER THE COSTS | NCURRED BY REASON OF SUCH APPLI CATI ON.

6. ANY LOCAL GOVERNMENT WH CH DEFAULTS OR TRANSFERS | TS AUTHORI TY
PURSUANT TO SUBDI VI SI ON FOUR OF THI S SECTI ON OR SECTI ON 25-0503 OF THI' S
TI' TLE, MAY RECOVER SUCH AUTHORI TY AT ANY TI ME BY ADOPTI NG A LOCAL TI DAL
VETLAND PROTECTI ON LOCAL LAW OR ORDI NANCE CONSI STENT WTH TH' S ARTI CLE
AND NOTI FYI NG THE COUNTY AND THE DEPARTMENT OF THE ADOPTI ON. SUCH NOTI CE
SHALL BE G VEN BY CERTIFIED MAIL WTH N TEN DAYS OF THE ADCPTI ON THERE-
OF. SUCH LOCAL LAW OR ORDI NANCE SHALL NOT BECOME EFFECTI VE | N LESS THAN
SI XTY NOR MORE THAN ONE HUNDRED DAYS FROM THE ADCPTI ON THERECOF.

7. THE TECHNI CAL SERVI CES OF THE DEPARTMENT SHALL BE MADE AVAI LABLE TO
MUNI Cl PALITIES, ON A FEE BASIS, |IN THE | MPLEMENTATI ON OF THE PROCEDURE
SET FORTH IN THI' S SECTI ON.

S 25-0503. TRANSFER OF FUNCTI ON TO COUNTY; SUPERSESSI ON BY DEPARTIMENT.

1. IN THE EVENT THAT A TOWN, VILLAGE, CTY OR COUNTY SHALL CERTIFY IN
VWRI TING AS PROVIDED IN TH' S SECTION, THAT I T DCES NOTI PCSSESS THE TECH
NI CAL CAPACITY OR THE PROCEDURES TO EFFECTI VELY CARRY OUT THE REQUI RE-
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MENTS OF THI'S TI TLE, SUCH LOCAL FUNCTI ON SHALL BE TRANSFERRED TO THE
COUNTY OR THE DEPARTMENT, AS THE CASE MAY BE. THE CERTI FI CATI ON OF THE
TOMN, VILLAGE OR CITY SHALL BE BY CERTIFIED MAIL TO THE CH EF EXECUTI VE
OFFI CER OF THE COUNTY, OR, IN THE CASE OF A COUNTY, TO THE COW SSI ONER.

2. I N THE EVENT THAT THE COW SSI ONER SHALL FI ND THAT A LOCAL GOVERN-
MENT DOES NOT POSSESS THE TECHNI CAL CAPACI TY OR THE | MPLEMENTED PROCE-
DURES TO EFFECTI VELY CARRY OQUT THE REQUI REMENTS OF THI S TI TLE, AND THAT
H' S OR HER FAI LURE TO ACT WLL ENTAIL A DEFAULT, OR THE POTENTI AL OF A
DEFAULT, |IN TIDAL WETLANDS REGULATI ON, THE COWM SSI ONER MAY SUPERSEDE
THE LOCAL GOVERNMENT AND ORDER, ALTERNATI VELY, EITHER THAT THE LOCAL
FUNCTI ON BE TRANSFERRED TO THE COUNTY, OR THAT THE DEPARTMENT | TSELF
UNDERTAKE THE LOCAL FUNCTI ON, ALL TO THE EXTENT NECESSARY TO CARRY OUT
THE PURPCSES OF THI S ARTI CLE. THE SUPERSESSI ON OF THE LOCAL GOVERNVENT
SHALL BE BY ORDER OF THE COWM SSI ONER SENT, BY CERTIFIED MAIL, TO THE
CHI EF EXECUTI VE OFFI CER OF THE LOCAL GOVERNMENT | NVOLVED.

3. |IN THE EVENT OF TRANSFER OR SUPERSESSI ON UNDER SUBDI VISION 1 OR 2
OF TH S SECTI ON, SUBSEQUENT PROCEEDI NGS SHALL BE I N ACCORDANCE WTH THE
FURTHER REQUI REMENTS OF THI S ARTI CLE.

S 25-0505. EXEMPTI ON FROM LOCAL | MPLEMENTATI ON.

THE COW SSI ONER, BY RULE, MAY EXEMPT FROM LOCAL | MPLEMENTATI ON UNDER
TH'S TITLE THOSE TI DAL WETLANDS VWHI CH, BY REASON OF THEIR SIZE OR
SPECI AL CHARACTERI STICS OF UN QUE ENVI RONMENTAL VALUE OR BY REASON OF
COMMON CHARACTERI STI CS, ARE APPROPRI ATELY TO BE ADM NI STERED PURSUANT TO
TH' S ARTI CLE BY THE DEPARTMENT ALONE. SUCH RULE, BASED UPON FI NDI NGS OF
FACT MADE AFTER PUBLI C HEARI NG MAY RELATE TO CLASSES OF WETLANDS BASED
ON Sl ZE OR PARTI CULAR CHARACTERI STICS, OR TO PARTI CULAR WETLANDS THE
CHARACTERI STICS OF WH CH MAKE THEM SUBJECT TO THE EXERCI SE OF THE
COMW SSI ONER' S DI SCRETI ON PURSUANT TO THI'S SECTION. THE COW SSI ONER
SHALL MAKE AN ORDER TO SUCH EFFECT I N EACH SUCH | NSTANCE AND SEND A
CERTI FI ED COPY THEREOF TO THE EXECUTI VE OFFI CER OF EACH LOCAL GOVERNMENT
AFFECTED THEREBY W THI N TEN DAYS OF HS OR HER SIGNING THE SAME; SUCH
ORDER SHALL NOT TAKE EFFECT UNTIL FORTY DAYS AFTER SUCH SI GNI NG
S 25-0507. RESERVATI ON OF LOCAL JURI SDI CTI ON.

EXCEPT AS PROVIDED IN TH S ARTI CLE, JURI SDI CTI ON OVER ALL AREAS VH CH
WOULD QUALI FY AS TI DAL WETLANDS | S RESERVED TO THE CI TY, TOM OR VI LLAGE
IN VH CH THEY ARE WHOLLY OR PARTI ALLY LOCATED, AND THE | MPLEMENTATI ON OF
TH' S ARTI CLE W TH RESPECT THERETO IS THE RESPONSI BI LITY OF SUCH CTY,
TOMN OR VILLAGE, | N ACCORDANCE W TH SECTI ON 25-0501 OF THI S TI TLE AND
TITLE 23 OF ARTICLE 71 OF TH S CHAPTER, EXCEPT THAT A CdTY, TOM OR
VILLAGE |IN THE EXERCISE OF | TS POAERS UNDER THI S SECTI ON, SHALL NOT BE
SUBJECT TO THE PROVI SI ONS OF SUBDI VI SI ON 4 OF SECTI ON 25-0501, SUBDI VI -
SIONS 2 AND 3 OF SECTI ON 25-0503, OR SECTION 25-0505 OF THI'S TI TLE, BUT
SHALL BE SUBJECT TO JUDI Cl AL REVI EW SECTI ON 25- 0404 OF TH S ARTI CLE.

S 25-0509. RELATIONSH P TO OTHER LAWS.

NO PROVI SION OF THI' S ARTI CLE SHALL BE DEEMED TO REMOVE FROM ANY LOCAL
GOVERNMENT ANY AUTHORI TY PERTAI NI NG TO THE REGULATI ON OF TI DAL WETLANDS,
WHETHER SUCH WETLANDS ARE UNDER THE JURI SDI CTI ON OF THE DEPARTMENT OR A
COUNTY PURSUANT TO SUBDI VI SION 4 OF SECTI ON 25-0501 OF THI'S TI TLE, UNDER
THE COUNTY, GENERAL CITY, GENERAL MUNI CI PAL, MJNI Cl PAL HOVE RULE, TOW\,
VI LLAGE, OR ANY OTHER LAW PROVI DED, HOANEVER, THAT ANY SUCH REGULATI ON
BY A LOCAL GOVERNMENT SHALL BE AT LEAST AS PROTECTI VE OF Tl DAL WETLANDS
AS THE REGULATIONS | N EFFECT PURSUANT TO THE PROVI SIONS OF TH S CHAPTER
OR ANY RULE OR REGULATI ON PROMULGATED PURSUANT TO THE PROVI SIONS OF THI S
ARTI CLE OR PURSUANT TO A LOCAL TI DAL WETLANDS PROTECTION LAW OR ORDI -
NANCE ADOPTED BY A COUNTY PURSUANT TO THE PROVI SI ONS OF SECTI ON 25- 0501
OF TH S TITLE.
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S 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided, however, that effective i medi ate-
ly, the addition, amendnment and/or repeal of any rule or regulation
necessary for the inplenentation of this act on its effective date are
authorized and directed to be made and conpleted on or before such
effective date.



