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STATE OF NEW YORK

8869
I N ASSEMBLY
( PREFI LED)
January 4, 2012

Introduced by M of A GOITFRIED -- read once and referred to the
Conmittee on Health

AN ACT to anend the public health Iaw, the social services law and the
public authorities law, in relation to accountabl e care organi zations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 29-E of the public health | aw, as added by section
66 of part H of chapter 59 of the laws of 2011, is anmended to read as
fol | ows:

ARTI CLE 29-E
ACCOUNTABLE CARE ORGANI ZATI ONS [ DEMONSTRATI ON PROGRAM
Section 2999-n. Accountabl e care organi zations; findings; purpose.
2999-0. Definitions.
2999-p. Establishment of [ ACO denobnstration program ACGCS.
2999-q. Accountabl e care organi zati ons; requirenents.
2999-r. Ot her | aws.

S 2999-n. Accountable <care organizations; findings; purpose. |[The
| egislature intends to test the ability of accountable care organiza-
tions to assune a role in delivering an array of health <care services,
from primary and preventive care through acute inpatient hospital and
post-hospital care.] The legislature finds that the formati on and opera-
tion of accountable care organi zations under this article, and subject
to appropriate regulation, can be consistent with the purposes of feder-
al and state anti-trust, anti-referral, and other statutes, including
reduci ng over-utilization and expenditures. The legislature finds that
the developnent of accountable care organizations under this article
will reduce health care costs, pronote effective allocation of health
care resources, and enhance the quality and accessibility of health
care. The legislature finds that this article is necessary to pronote
the formation of accountable care organizations and protect the public
interest and the interests of patients and health care providers.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2999-0. Definitions. As used in this article, the followng terns

shall have the follow ng neanings, unless the context clearly requires
ot herw se:
1. "Accountable care organization"” or "ACO' neans an organi zati on of

clinically integrated health care providers certified by the comm ssion-
er under this article.

2. "Certificate of authority" or "certificate" neans a certificate of
authority issued by the commi ssioner under this article.

3. "Health care provider" includes but is not limted to an entity
licensed or certified under article twenty-eight or thirty-six of this
chapter; an entity licensed or certified under article sixteen, thirty-
one or thirty-two of the nental hygiene law, or a health care practi-
tioner licensed or certified under title eight of the education |law or a
| awful conmbination of such health care practitioners; and nay al so
include, to the extent provided by regul ation of the conm ssioner, other
entities that provide technical assistance, information systens and
services, care coordination and other services to health care providers
and patients participating in an ACO

4. "Primary care" neans the health care fields of famly practice,
general pediatrics, primary care internal nedicine, primary care obstet-
rics, or primary care gynecol ogy, wi thout regard to board certification,
provi ded by a health care provider acting within his, her, or its |aw ul
scope of practice.

5. "Third-party health care payer"” has its ordinary neani ngs and nay
include any entities provided for by regulation of the comm ssioner,
which may include an entity such as a pharnacy benefits manager, fisca
adm nistrator, or admnistrative services provider that participates in
the admi nistration of a third-party health care payer system

[6. Any references to the "departnment of financial services" and the
"superintendent of financial services" in this article shall nean, prior
to Cctober third, two thousand el even, respectively, the "departnent of
i nsurance" and the "superintendent of insurance."]

S 2999-p. Establishnent of [ACO denonstration progran] ACOS. 1. An
accountabl e care organi zation: (a) is A NOT-FOR-PROFIT OR GOVERNMENTAL
ENTITY THAT IS an organization of clinically integrated health care
provi ders that work together to provide, manage, and coordinate health
care (including primary care) for a defined population; with a nmechani sm
for shared governance; the ability to negotiate, receive, and distribute
paynents; and accountability for the quality, cost, and delivery of
health care to the ACOs patients; in accordance with this article; and
(b) has been issued a certificate of authority by the comm ssioner under
this article.

2. The conmm ssioner shall establish a [denbnstration] programw thin
the departnment to [test the ability] PROMOTE AND REGULATE THE USE of
ACCs to deliver an array of health care services for the purpose of
improving the quality, coordination and accountability of services
provided to patients in New York.

3. The conmm ssioner may issue a certificate of authority to an entity
that meets conditions for ACO certification as set forth in regulations
promul gated by the conm ssioner pursuant to section twenty-nine hundred
ninety-nine-q of this article. The conm ssioner shall not [issue nore
than seven certificates under this article, and shall not] issue any new
certificate under this article after Decenber thirty-first, two thousand
[fifteen] SIXTEEN.

4. The conmi ssioner nay limt, suspend, or termnate a certificate of
authority if an ACOis not operating in accordance with this article.
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5. The comm ssioner is authorized to seek federal approvals and waiv-
ers to inplenent this article, including but not limted to those
approval s or waivers necessary to obtain federal financial ©partic-
i pation.

S 2999-q. Accountable care organi zations; requirenents. 1. The comm s-
sioner shall promulgate regulations establishing criteria for certif-
icates of authority, quality standards for ACOs, reporting requirenents
and other mtters deened to be appropriate and necessary in the opera-
tion and eval uation of [the denobnstration progran] ACOS UNDER THI S ARTI -
CLE. In pronul gati ng such regul ations, the comm ssioner shall consult
with the superintendent of financial services, health care providers,
third-party health care payers, advocates representing patients, and
ot her appropriate parties.

2. Such regul ations may, and shall as necessary for purposes of this
article, address matters including but not linmted to:

(a) The governance, |eadership and managenent structure of the ACO
THAT REASONABLY AND EQUI TABLY REPRESENTS THE ACO S PARTI Cl PATI NG HEALTH
CARE PROVI DERS, EMPLOYEES OF PARTI Cl PATI NG HEALTH CARE PROVI DERS, THE
ACO S ENROLLEES AND PATI ENTS, AND THE GENERAL PUBLIC, including the
manner in which clinical and admi nistrative systens and clinical partic-
i pation will be managed;

(b) Definition of the population proposed to be served by the ACO
whi ch may include reference to a geographical area and patient charac-
teristics;

(c) The character, conpetence and fiscal responsibility and soundness
of an ACO and its principals, if and to the extent deened appropriate by
t he commi ssi oner;

(d) The adequacy of an ACOs network of participating health care
providers, including primary care health care providers;

(e) Mechanisns by which an ACOw |l provide, manage, and coordi nate
qual ity health care for its patients [and provide] |NCLUDI NG ELEVATING
THE SERVI CES OF PRI MARY CARE HEALTH CARE PROVI DERS TO MEET PATI ENT- CEN-
TERED MEDI CAL HOVE STANDARDS, COORDI NATI NG | NTENSIVE SERVICES FOR
COWLEX H GH NEED PATI ENTS, AND PROVI DI NG access to health care provid-
ers that are not participants in the ACO

(f) Mechani sms by which the ACO shall receive and distribute paynents
to its participating health care providers, which may include incentive
paynments (VWH CH MAY | NCLUDE MEDI CAL HOVE PAYMENTS) or nechanisnms for
pooling paynments received by participating health care providers from
third-party payers and patients;

(g) Mechanisnms and criteria for accepting health care providers to
participate in the ACO that are related to the needs of the patient
popul ation to be served and needs and purposes of the ACO, and prevent-
I ng unreasonabl e di scrimnation;

(h) Mechanisnms for quality assurance and grievance procedures for
patients or health care providers where appropriate, AND PROCEDURES FOR
REVI EW NG AND APPEALI NG PATI ENT CARE DECI SI ONS;

(i) Mechanisns that pronote evidence-based health care, patient

engagenent, coordination of care, electronic health records, including
participation in health information exchanges, and other enabling tech-
nol ogi es;

(j) Performance standards for, and neasures to assess, the quality and
utilization of care provided by an ACO

(k) Appropriate requirenments for ACOs to pronote conpliance wth the
pur poses of this article;
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(1) Posting on the departnment's website information about ACOs t hat
woul d be useful to health care providers and patients AND DATA RELATI NG
TO

(1) THE ACO S PARTI Cl PATI NG HEALTH CARE PROVI DERS, | NCLUDI NG | NDI VI D-
UAL HEALTH CARE PRACTI Tl ONERS AFFI LI ATED W TH SUCH HEALTH CARE PROVI DER
VHO PROVI DE HEALTH CARE TO THE HEALTH CARE PROVI DER S PATI ENTS; AND

(1) DATA, | NCLUDI NG ENCOUNTER DATA, RELATI NG TO THE NATURE, OUTCOVE,
AND QUALI TY OF, AND PAYMENT FOR, HEALTH CARE PROVI DED BY THE PARTI Cl PAT-
| NG HEALTH CARE PROVI DER TO THE PARTI Cl PATI NG PATI ENT;

(m Requirenents for the subm ssion of information and data by ACGCs
and their participating and affiliated health care providers as neces-
sary for the evaluation of the success of [the denonstration program
SUCH ACCS;

(n) Protection of patient rights as appropri ate;

(o) The inpact of the establishnent and operation of an ACO [on],
I NCLUDI NG PROVI DI NG THAT I T SHALL NOT DIM NI SH access to any health care
servi ce FOR THE POPULATI ON SERVED AND in the area served; and

(p) Establishnment of standards, as appropriate, to pronote the ability
of an ACOto participate in applicable federal prograns for ACGCs.

3. (A) AN ACO NETWORK OF PARTI ClI PATING PROVIDERS SHALL | NCLUDE AT
LEAST ONE FEDERALLY- QUALI FI ED HEALTH CENTER; PROVI DED THAT THE COW S-
SI ONER MAY WAIVE THIS REQUI REMENT IF THERE |S NO FEDERALLY-QUALIFIED
HEALTH CENTER SERVI NG THE AREA SERVED BY THE ACO.

(B) AN ACO MAY SEEK TO FOCUS ON PROVI DI NG HEALTH CARE SERVI CES TO
PATI ENTS W TH ONE OR MORE CHRONI C CONDI TI ONS OR SPECI AL NEEDS. HOWEVER,
AN ACO MAY NOT OTHERW SE, ON THE BASIS OF A PERSON S MeEDI CAL OR DEMO
GRAPHI C CHARACTERI STI CS, DI SCRI M NATE FOR OR AGAI NST OR DI SCOURAGE OR
ENCOURAGE ANY PERSON OR PERSON W TH RESPECT TO ENROLLI NG OR PARTI Cl PAT-
I NG IN THE ACO.

(© AN ACO SHALL NOT, BY I NCENTIVES OR OTHERW SE, DI SCOURAGE A HEALTH
CARE PROVIDER FROM PROVIDING OR AN ENROLLEE OR PATI ENT FROM SEEKI NG
APPROPRI ATE HEALTH CARE SERVI CES.

(D) AN ACO SHALL NOT DI SCRI M NATE AGAI NST OR DI SADVANTAGE A PATI ENT OR
PATI ENT' S REPRESENTATI VE FOR THE EXERCI SE OF PATI ENT AUTONOWY.

4. (a) Subject to regulations of the commssioner: (i) an ACO nay
enter into arrangenents with one or nore third-party health care payers
to establish paynment nethodol ogies for health care services for the
third-party health care payer's enrollees provided by the ACO or for
which the ACOis responsible, such as full or partial capitation or
ot her arrangenents; (ii) such arrangenments may include provision for the
ACO to receive and distribute paynents to the ACO s participating health
care providers, including incentive paynents and paynents for health
care services fromthird-party health care payers and patients; and
(iit) an ACO my include nechanisns for pooling paynents received by
participating health care providers from third-party payers and
patients.

(b) Subject to regulations of the comm ssioner, the comr ssioner, in
consultation with the superintendent of financial services, nmay author-
ize a third-party health care payer to participate in paynent methodol -
ogies with an ACO under this subdivision, notwithstanding any contrary
provision of this chapter, the insurance |law, the social services |aw,
or the elder law, on finding that the paynent methodol ogy is consistent
with the purposes of this article.

(©) NO THI RD- PARTY HEALTH CARE PAYER SHALL:

(1) 1 MPOSE ANY DEDUCTI BLE, CO PAYMENT OR OTHER FORM OF CO- | NSURANCE ON
ANY ENROLLEE OR PATIENT |IN CONNECTION WTH THE ENROLLEE OR PATI ENT
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PARTI Cl PATING I N AN ACO THAT IS HIGHER THAN | T WOULD OTHERW SE | MPCSE
OR

(1'l) MAKE ANY DI STINCTION OR DI SCRI M NATI ON AGAI NST ANY ENROLLEE OR
PATI ENT I N CONNECTI ON W TH THE ENROLLEE OR PATI ENT PARTI Cl PATING IN AN
ACO OR | MPOSE ANY RESTRI CTI ON ON WHICH OF | TS ENROLLEES OR PATI ENTS MAY
PARTI Cl PATE | N AN ACO, PROVI DED THAT:

(A) THIS SUBDIVISION SHALL NOT BE CONSTRUED TO BAR A THI RD- PARTY
HEALTH CARE PAYER FROM PROVI DI NG | NCENTI VES FOR ENROLLEES OR PATI ENTS TO
PARTI Cl PATE | N AN ACC, AND

(B) ENROLLEE, PATIENT, AND HEALTH CARE PROVI DER PARTICI PATION IN AN
ACO SHALL BE ON A VOLUNTARY BASI S.

[4.] 5. The provision of health care services directly or indirectly
by an ACO through health care providers shall not be considered the
practice of a profession under title eight of the education |aw by the
ACO.

S 2999-r. Oher laws. 1. (a) It is the policy of the state to permt
and encourage cooperative, collaborative and integrative arrangenents
anong third-party health care payers and health care providers who ni ght
ot herwi se be conpetitors under the active supervision of the comm ssion-
er. To the extent that it is necessary to acconplish the purposes of
this article, conpetition my be supplanted and the state nay provide
state action imunity under state and federal antitrust laws to payors
and health care providers.

(b) The conm ssioner nay engage in state supervision to pronbte state
action immnity under state and federal antitrust |laws and may i nspect,
require, or request additional docunmentation and take other actions
under this article to verify and nake sure that this article is inple-
mented in accordance with its intent and purpose.

2. Wth respect to the planning, inplenentation, and operation of
ACGCs, the conmm ssioner, by regulation, nay specifically delineate safe
har bors that exenpt ACGCs fromthe application of the follow ng statutes:

(a) article twenty-two of the general business law relating to
arrangenents and agreenents in restraint of trade;

(b) article one hundred thirty-one-A of the education lawrelating to
fee-splitting arrangenents; and

(c) title two-D of article two of this chapter relating to health care
practitioner referrals.

3. For the purposes of this article, an ACO shall be deemed to be a
hospital for purposes of sections twenty-eight hundred five-j, twenty-
eight hundred five-k, twenty-eight hundred five-I and twenty-eight
hundred five-mof this chapter and subdivisions three and five of
section sixty-five hundred twenty-seven of the education |aw

4. (A | N RELATION TO PATIENTS RIGHTS OF ACCESS TO UTI LI ZATI ON REVI EW
AND EXTERNAL APPEAL, AN ACO (1) SHALL BE DEEMED TO BE A HEALTH PLAN,
SOLELY FOR PURPCSES OF ARTI CLE FORTY-NINE OF THI S CHAPTER, EXCEPT WHERE
THE FUNCTI ONS OF A HEALTH PLAN UNDER THAT ARTI CLE ARE THE RESPONSI BI LI TY
O A TH RD-PARTY HEALTHY CARE PAYER, AND (I1) SHALL BE DEEMED TO BE A
MANAGED CARE PRODUCT, SOLELY FOR PURPCSES OF ARTI CLE FORTY-EI GHT OF THE
| NSURANCE LAW EXCEPT WHERE THE FUNCTIONS OF A MANAGED CARE PRODUCT
UNDER THAT ARTI CLE ARE THE RESPONSI BI LI TY OF A TH RD- PARTY HEALTH CARE
PAYER

(B) WHERE AN ACO CONTRACTS WTH AN ENROLLEE OR PATI ENT TO PROVI DE
HEALTH CARE SERVI CES TO THAT PERSON, WHERE PAYMENT FOR THOSE SERVI CES | S
NOT PRI MARI LY THE RESPONSI BI LITY OF A TH RD- PARTY HEALTH CARE PAYER
NOTHI NG I N THI S ARTI CLE SHALL PRECLUDE THE ACO FROM BEI NG DEEMED TO BE A
HEALTH MAI NTENANCE ORGANI ZATI ON SUBJECT TO ARTI CLE FORTY-FOUR OF THI S
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CHAPTER OR ENGAGED I N THE BUSI NESS OF | NSURANCE AND SUBJECT TO APPLI CA-
BLE PROVISIONS OF THI' S | NSURANCE LAW | NCLUDI NG ARTI CLE FORTY- El GHT OF
THE | NSURANCE LAW

5. THE COW SSIONER | S AUTHORI ZED TO SEEK FEDERAL GRANTS, APPROVALS,
AND WAI VERS TO | MPLEMENT THI'S ARTICLE, |NCLUDI NG FEDERAL FI NANCI AL
PARTI Cl PATION UNDER PUBLIC HEALTH COVERAGE. THE COVM SSI ONER SHALL
PROVI DE COPI ES OF APPLI CATI ONS AND OTHER DOCUMENTS, | NCLUDI NG DRAFTS,
SUBM TTED TO THE FEDERAL GOVERNMENT SEEKING SUCH FEDERAL GRANTS,
APPROVALS, AND WAI VERS TO THE CHAI RS OF THE SENATE FINANCE COW TTEE,
THE ASSEMBLY WAYS AND MEANS COW TTEE, AND THE SENATE AND ASSEMBLY
HEALTH COW TTEES SI MULTANEOQUSLY W TH THEIR SUBM SSION TO THE FEDERAL
GOVERNVENT.

6. THE COW SSI ONER MAY DI RECTLY, OR BY CONTRACT W TH NOT- FOR- PROFI T
ORGANI ZATI ONS, PROVI DE:

(A) CONSUMER ASSI STANCE TO PATI ENTS PARTICI PATING IN OR CONSI DERI NG
PARTI Cl PATI NG I N AN ACO AS TO MATTERS RELATI NG TO ACCS;

(B) TECHNICAL AND OTHER ASSI STANCE TO HEALTH CARE PROVI DERS PARTI C-
| PATI NG I N AN ACO AS TO MATTERS RELATI NG TO THE ACQO,

(C ASSI STANCE TO ACOS TO PROMOTE THEI R FORMATI ON AND | MPROVE THEI R
OPERATI ON, | NCLUDI NG ASSI STANCE UNDER SECTI ON TWENTY- El GHT HUNDRED EI GH
TEEN OF THI S CHAPTER;, AND

(D) | NFORMATI ON SHARI NG AND OTHER ASSI STANCE AMONG ACOS TO | MPROVE THE
OPERATI ON OF ACCS.

S 2. Paragraph (b) of subdivision 1 of section 364-j of the social
services |law, as anmended by chapter 649 of the laws of 1996, subpara-
graphs (i) and (ii) as anended by chapter 433 of the laws of 1997, is
amended to read as foll ows:

(b) "Managed care provider". An entity that provides or arranges for
the provision of nedical assistance services and supplies to partic-
i pants directly or indirectly (including by referral), including case
managemnent ; and:

(i) 1is authorized to operate under article forty-four of the public
health | aw or article forty-three of the insurance | aw and provides or
arranges, directly or indirectly (including by referral) for covered
conprehensive health services on a full capitation basis; [or]

(1i) is authorized as a partially capitated program pursuant to
section three hundred sixty-four-f of this title or section forty-four
hundred three-e of the public health | aw or section 1915b of the social
security act; OR

(I'11) 1S AN ACCOUNTABLE CARE ORGANI ZATI ON UNDER ARTI CLE TVENTY- NI NE- E
OF THE PUBLI C HEALTH LAW

S 3. Section 2818 of the public health law is anended by adding a new
subdivision 7 to read as foll ows:

7. NOTW THSTANDI NG SUBDI VI SI ONS ONE AND TWO OF THI S SECTI ON, SECTI ONS
ONE HUNDRED TWELVE AND ONE HUNDRED Sl XTY- THREE OF THE STATE FI NANCE LAW
OR ANY OTHER | NCONSI STENT PROVI SI ON OF LAW OF THE FUNDS AVAI LABLE FOR
EXPENDI TURE PURSUANT TO THI' S SECTION, TEN M LLI ON DOLLARS MAY BE ALLO
CATED AND DI STRI BUTED BY THE COWM SSI ONER W THOUT A COVPETITIVE BID OR
REQUEST FOR PROPOSAL PROCESS FOR GRANTS TO ACCOUNTABLE CARE ORGANI ZA-
TI ONS UNDER ARTI CLE TWENTY-NINE-E OF THIS CHAPTER FOR THE PURPOSE OF
PROMOTI NG THEI R FORMATI ON AND | MPROVI NG THEI R OPERATI ON.  CONSI DERATI ON
RELI ED UPON BY THE COWM SSIONER |IN DETERM NING THE ALLOCATI ON AND
DI STRIBUTION OF THESE FUNDS SHALL | NCLUDE, BUT NOT BE LIM TED TO, THE
NEED FOR AND CAPACI TY OF THE ACCOUNTABLE CARE ORGANI ZATI ON TO ACCOWPLI SH
THE PURPOSES OF ARTI CLE TVENTY- NI NE-E OF TH S CHAPTER I N THE AREA TO BE
SERVED.
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S 4. The openi ng paragraph of section 1680-]j of the public authorities
law, as anended by section 54 of part B of chapter 58 of the | aws of
2005, is anmended to read as foll ows:

Not wi t hst andi ng any ot her provision of lawto the contrary, the dorm -
tory authority of the state of New York is hereby authorized to issue
bonds or notes in one or nore series in an aggregate principal anount
not to exceed seven hundred fifty mllion dollars excluding bonds issued
to fund one or nore debt service reserve funds, to pay costs of issuance
of such bonds, and bonds or notes issued to refund or otherw se repay
such bonds or notes previously issued, for the purposes of financing
project costs authorized under section twenty-ei ght hundred ei ghteen of
the public health law. O such seven hundred fifty mllion dollars, ten
million dollars shall be nmade available to the community health centers
capi tal program established pursuant to section twenty-eight hundred
seventeen of the public health law;, AND TEN M LLI ON DOLLARS SHALL BE
MADE AVAI LABLE TO ACCOUNTABLE CARE ORGANI ZATI ONS UNDER SUBDI VI SI ON Sl X
OF SECTION TWENTY-N NE HUNDRED NI NETY- NI NE- R AND SUBDI VI SI ON SEVEN OF
SECTI ON TVWENTY- El GHT HUNDRED ElI GHTEEN OF THE PUBLI C HEALTH LAW

S 5. This act shall take effect imediately; provided that the anend-
nments to section 364-j of the social services |aw made by section two of
this act shall not affect the repeal of such section and shall be deened
repeal ed therew th.



