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committee -- passed by Assenbly and delivered to the Senate, recalled
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AN ACT to anend the penal law and the <crimnal procedure law, in
relation to prosecution of a person who, in good faith, seeks health
care for sonmeone who is experiencing a drug or alcohol overdose or
other life threatening nedical enmergency

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. It is the intent of the legislature to
encourage a wtness or victimof a drug or al cohol related overdose to
call 911 or seek other energency assistance in order to save the life of
an overdose victimby establishing a state policy of protecting the
wi tnesses or victimfromarrest, charge, prosecution, and conviction for
drug possession, drug paraphernalia possession, and certain alcoho
related offenses. It is not the intent of the legislature to protect
individuals from arrest, charge, or prosecution for other offenses,
including drug trafficking, or to interfere with | aw enforcenent proto-
cols to secure the scene of an overdose.

S 2. The penal law is anended by adding a new section 220.78 to read
as foll ows:

S 220.78 WTNESS OR VICTIM OF DRUG OR ALCOHOL OVERDCSE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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1. A PERSON WHO, I N GOOD FAI TH, SEEKS HEALTH CARE FOR SOVMEONE WHO IS
EXPERIENCING A DRUG OR ALCOHOL OVERDOSE OR OTHER LI FE THREATEN NG
VEDI CAL EMERGENCY SHALL NOT BE CHARGED OR PROSECUTED FOR A CONTROLLED
SUBSTANCE OFFENSE UNDER ARTICLE TWO HUNDRED TWENTY OR A MARI HUANA
OFFENSE UNDER ARTI CLE TWO HUNDRED TVENTY-ONE OF THI' S TI TLE, OIHER THAN
AN OFFENSE | NVOLVI NG SALE FOR CONSI DERATI ON OR OTHER BENEFI T OR GAI N, OR
CHARGED OR PRCSECUTED FOR POSSESSI ON OF ALCOHOL BY A PERSON UNDER AGE
TWENTY- ONE YEARS UNDER SECTI ON Sl XTY- FI VE-C OF THE ALCOHOLI C BEVERAGE
CONTROL LAW OR FOR POSSESSI ON OF DRUG PARAPHERNALI A UNDER ARTI CLE THI R-
TY-NINE OF THE GENERAL BUSI NESS LAW W TH RESPECT TO ANY CONTROLLED
SUBSTANCE, MARI HUANA, ALCOHOL OR PARAPHERNALI A THAT WAS OBTAI NED AS A
RESULT OF SUCH SEEKI NG OR RECEI VI NG OF HEALTH CARE.

2. A PERSON WHO IS EXPERI ENCI NG A DRUG OR ALCOHOL OVERDOSE OR OTHER
LI FE THREATENI NG MEDI CAL EMERGENCY AND, | N GOCD FAI TH, SEEKS HEALTH CARE
FOR H MSELF OR HERSELF OR IS THE SUBJECT OF SUCH A GOCD FAI TH REQUEST
FOR HEALTH CARE, SHALL NOT BE CHARGED OR PROSECUTED FOR A CONTROLLED
SUBSTANCE OFFENSE UNDER THI S ARTI CLE OR A MARI HUANA OFFENSE UNDER ARTI -
CLE TWO HUNDRED TVENTY-ONE OF THI' S TI TLE, OTHER THAN AN OFFENSE | NVOLV-
I NG SALE FOR CONSI DERATI ON OR OTHER BENEFI T OR GAI N, OR CHARCGED OR PROCS-
ECUTED FOR POSSESSI ON OF ALCOHOL BY A PERSON UNDER AGE TWENTY- ONE YEARS
UNDER SECTI ON SI XTY-FI VE-C OF THE ALCOHOLI C BEVERAGE CONTROL LAW OR FOR
PCSSESSI ON OF DRUG PARAPHERNALI A UNDER ARTI CLE THI RTY- NI NE OF THE GENER-
AL BUSI NESS LAW W TH RESPECT TO ANY SUBSTANCE, MARI HUANA, ALCOHOL OR
PARAPHERNALI A THAT WAS OBTAI NED AS A RESULT OF SUCH SEEKI NG OR RECEI VI NG
OF HEALTH CARE.

3. DEFINITIONS. AS USED IN TH S SECTI ON THE FOLLOW NG TERMS SHALL HAVE
THE FOLLOWN NG MEANI NGS:

(A) "DRUG OR ALCOHOL OVERDCSE'" OR "OVERDOSE'™ MEANS AN ACUTE CONDI Tl ON
I NCLUDI NG BUT NOT LIMTED TGO, PHYSI CAL | LLNESS, COVA, MANIA,  HYSTERI A
OR DEATH, WHCH IS THE RESULT OF CONSUWPTI ON OR USE OF A CONTROLLED
SUBSTANCE OR ALCOHOL AND RELATES TO AN ADVERSE REACTI ON TO OR THE QUAN-
TITY OF THE CONTRCLLED SUBSTANCE OR ALCOHOL OR A SUBSTANCE W TH WHI CH
THE CONTRCLLED SUBSTANCE OR ALCOHOL WAS COMVBI NED; PROVIDED THAT A
PATI ENT'S CONDI TI ON SHALL BE DEEMED TO BE A DRUG OR ALCOHCOL OVERDOCSE | F
A PRUDENT LAYPERSQN, POSSESSI NG AN AVERAGE KNOAMEDGE OF MEDICINE AND
HEALTH, COULD REASONABLY BELI EVE THAT THE CONDI TION IS I N FACT A DRUG OR
ALCOHOL OVERDOSE AND ( EXCEPT AS TO DEATH) REQUI RES HEALTH CARE.

(B) "HEALTH CARE' MEANS THE PROFESSI ONAL SERVI CES PROVI DED TO A PERSON
EXPERI ENCING A DRUG OR ALCOHOL OVERDOSE BY A HEALTH CARE PROFESSI ONAL
LI CENSED, REG STERED OR CERTI FI ED UNDER TI TLE EI GHT OF THE EDUCATI ON LAW
OR ARTI CLE THI RTY OF THE PUBLI C HEALTH LAWWHO, ACTING WTHIN H S OR HER
LAWFUL SCOPE OF PRACTI CE, MAY PROVI DE DI AGNCSI S, TREATMENT OR EMERGENCY
SERVI CES FOR A PERSON EXPERI ENCI NG A DRUG OR ALCOHOL OVERDOSE.

4. | T SHALL BE AN AFFI RVATI VE DEFENSE TO A CRIM NAL SALE CONTROLLED
SUBSTANCE OFFENSE UNDER THI S ARTICLE OR A CRIM NAL SALE OF MARI HUANA
OFFENSE UNDER ARTI CLE TWO HUNDRED TWENTY-ONE OF THI S TI TLE, NOT COVERED
BY SUBDIVISION ONE OR T™W OF TH'S SECTION, WTH RESPECT TO ANY
CONTROLLED SUBSTANCE OR MARI HUANA WHI CH WAS OBTAI NED AS A RESULT OF SUCH
SEEKI NG OR RECEI VI NG OF HEALTH CARE, THAT:

(A) THE DEFENDANT, | N GOCD FAI TH, SEEKS HEALTH CARE FOR SOVEONE OR FOR
HM OR HERSELF WHO | S EXPERI ENCI NG A DRUG OR ALCOHOL OVERDCSE OR OTHER
LI FE THREATENI NG MEDI CAL EMERGENCY; AND

(B) THE DEFENDANT HAS NO PRIOR CONVICTION FOR THE COW SSION OR
ATTEMPTED COWM SSION OF A CLASS A-1, A-1l OR B FELONY UNDER THI S ARTI -
CLE.
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5. NOTHING IN THI S SECTI ON SHALL BE CONSTRUED TO BAR THE ADM SSI Bl LI TY
OF ANY EVI DENCE | N CONNECTI ON W TH THE | NVESTI GATI ON AND PROSECUTI ON OF
A CRRME WTH REGARD TO ANOTHER DEFENDANT WHO DOES NOT | NDEPENDENTLY
QUALI FY FOR THE BAR TO PROSECUTI ON OR FOR THE AFFI RVATI VE DEFENSE; NOR
WTH REGARD TO OTHER CRI MES COW TTED BY A PERSON WHO OTHERW SE QUALI -
FI ES UNDER THI S SECTI ON; NOR SHALL ANYTHI NG IN THI' S SECTI ON BE CONSTRUED
TO BAR ANY SEI ZURE PURSUANT TO LAW | NCLUDI NG BUT NOT LIM TED TO PURSU
ANT TO SECTION THI RTY- THREE HUNDRED El GHTY- SEVEN OF THE PUBLI C HEALTH
LAW

6. THE BAR TO PROSECUTI ON DESCRIBED IN SUBDIVISIONS ONE AND TWO OF
THIS SECTION SHALL NOT APPLY TO THE PROSECUTI ON OF A CLASS A-|1 FELONY
UNDER THI S ARTI CLE, AND THE AFFI RVATI VE DEFENSE DESCRI BED | N SUBDI VI SI ON
FOUR OF THI' S SECTI ON SHALL NOT APPLY TO THE PROSECUTION OF A CLASS A-I
OR A-I1 FELONY UNDER THI S ARTI CLE.

S 3. Section 390.40 of the crimnal procedure |law is anended by addi ng
a new subdivision 3 to read as foll ows:

3. THE ACT OF SEEKING HEALTH CARE FOR SOVEONE WHO IS EXPERI ENCI NG A
DRUG OR ALCOHOL OVERDOSE OR OTHER LIFE THREATENING MEDI CAL EMERGENCY
SHALL BE CONSI DERED BY THE COURT WHEN PRESENTED AS A M Tl GATI NG FACTOR
I N ANY CRI M NAL PROSECUTI ON FOR A CONTROLLED SUBSTANCE, MARI HUANA, DRUG
PARAPHERNALI A, OR ALCOHOL RELATED OFFENSE.

S 4. The opening paragraph of section 220.03 of the penal |aw, as
anended by chapter 284 of the laws of 2010, is anended to read as
fol | ows:

A person is guilty of crimnal possession of a controlled substance in
the seventh degree when he or she knowi ngly and unl awful |l y possesses a
controlled substance; provided, however, that it shall not be a
violation of this section when a person possesses a residual anmount of a
controlled substance and that residual anmbunt is in or on a hypodermc
syringe or hypoderm c needl e obtai ned and possessed pursuant to section
thirty-three hundred eighty-one of the public health law;, NOR SHALL IT
BE A VIOLATION OF THI S SECTI ON WHEN A PERSON S UNLAWFUL POSSESSI ON OF A
CONTROLLED SUBSTANCE |S DISCOVERED AS A RESULT OF SEEKI NG | MVEDI ATE
HEALTH CARE AS DEFI NED | N PARAGRAPH (B) OF SUBDI VI SI ON THREE OF SECTI ON
220.78 OF THE PENAL LAW FOR ElI THER ANOTHER PERSON OR HI M OR HERSELF
BECAUSE SUCH PERSON | S EXPERI ENCI NG A DRUG OR ALCOHOL OVERDOSE OR OTHER
LI FE THREATENI NG MEDI CAL EMERGENCY AS DEFI NED | N PARAGRAPH (A) OF SUBDI -
VI SI ON THREE OF SECTI ON 220.78 OF THE PENAL LAW

S 5. This act shall take effect on the sixtieth day after it shall
have becone a | aw



