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STATE OF NEW YORK

6872--B
Cal . No. 615

| N SENATE
April 2, 2012

Introduced by Sen. ZELDIN -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Consuner Protection --
reported favorably from said commttee, ordered to first and second
report, ordered to a third reading, anended and ordered reprinted,
retaining its place in the order of third reading -- again anended and
ordered reprinted, retaining its place in the order of third reading

AN ACT to amend the general business |aw and the executive law, in
relation to the refund to a consuner of noney froma used car deal er-
ship for failing to correct a malfunction or defect

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 1 of subdivision ¢ of section 198-b of the gener-
al business |aw, as anended by chapter 444 of the laws of 1989, s
anended and a new paragraph 5 is added to read as foll ows:

1. If the dealer or his agent fails to correct a malfunction or defect
as required by the warranty specified in this section which substanti al -
ly inpairs the value of the used notor vehicle to the consunmer after a
reasonabl e period of time, the dealer shall accept return of the used
notor vehicle from the consuner and refund to the consuner the ful
purchase price, or in the case of a |lease contract all paynments nade
under the contract, including sales or conpensating use tax, |less AN
AMOUNT EQUAL TO A M LEAGE CREDI T ALLOMNCE AS CALCULATED PURSUANT TO THE
METHODS SET FORTH | N PARAGRAPH FIVE OF THI'S SUBDI VI SION, FOR EACH M LE
I N EXCESS OF THE WARRANTY M LEAGE APPLI CABLE TO THE VEH CLE CONTAI NED I N
SUBDI VI SION B OF THI' S SECTI ON THAT THE VEH CLE HAS BEEN DRI VEN S| NCE THE
DATE OF DELI VERY OF SUCH VEH CLE BY THE DEALER TO THE CONSUMER, AND LESS
a reasonabl e al |l owance for any damage not attri butable to normal wear or
usage, and adjustment for any nodifications which either increase or
decrease the market value of the vehicle or of the | ease contract, and
in the case of a |lease contract, shall cancel all further paynents due
fromthe consumer under the |ease contract. In determ ning the purchase
price to be refunded or in determining all paynments made under a | ease
contract to be refunded, the purchase price, or all paynments made under
a |ease contract, shall be deened equal to the sum of the actual cash
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di fference paid for the used notor vehicle, or for the |ease contract,
plus, if the dealer elects to not return any vehicles traded-in by the
consuner, the whol esal e val ue of any such traded-in vehicles as |Ilisted
in the National Auto Deal ers Association Used Car Guide, or such other
guide as may be specified in regulations pronul gated by the conmi ssi oner
of notor vehicles, as adjusted for mileage, inprovenents, and any major
physi cal or mechani cal defects in the traded-in vehicle at the time of
trade-in. The dealer selling or leasing the wused notor vehicle shal
deliver to the consuner a witten notice including conspicuous | anguage
indicating that if the consumer should be entitled to a refund pursuant
to this section, the value of any vehicle traded-in by the consuner, if
the dealer elects to not return it to the consunmer, for purposes of
determ ning the amount of such refund will be deternined by reference to
the National Auto Deal ers Association Used Car Cui de whol esal e val ue, or
such other guide as may be approved by the conm ssioner of notor vehi-
cles, as adjusted for mleage, inprovenents, and any maj or physical or
mechani cal defects, rather than the value listed in the sales contract.
Ref unds shall be nade to the consunmer and lienholder, if any, as their
interests nmy appear on the records of ownership kept by the departnent
of notor vehicles. If the anbunt to be refunded to the |I|ienholder wll
be insufficient to discharge the lien, the dealer shall notify the
consuner in witing by registered or certified nail that the consuner
has thirty days to pay the lienholder the anbunt which, together with
the amount to be refunded by the dealer, will be sufficient to discharge
the lien. The notice to the consuner shall contain conspicuous | anguage
warning the consuner that failure to pay such funds to the |ienhol der
within thirty days will termnate the dealer's obligation to provide a
refund. If the consuner fails to nake such paynent within thirty days,
the deal er shall have no further responsibility to provide a refund
under this section. Al ternatively, the dealer nmay elect to offer to
repl ace the used notor vehicle with a conparably priced vehicle, wth
such adjustnment in price as the parties may agree to. The consuner shal
not be obligated to accept a replacenent vehicle, but nmay instead el ect
to receive the refund provided under this section. It shall be an affir-
mati ve defense to any claimunder this section that:

(a) The mal function or defect does not substantially inpair such
val ue; or

(b) The malfunction or defect is the result of abuse, neglect or
unr easonabl e nodi fications or alterations of the used notor vehicle.

5. THE M LEAGE CREDI T ALLOMNCE AUTHORI ZED BY PARAGRAPH ONE OF THI'S
SUBDI VI SION SHALL BE EQUAL TO THE DEPRECI ATI ON ADJUSTMENT FOR STANDARD
M LEAGE RATE, AS PUBLI SHED | N | NTERNAL REVENUE SERVI CE PUBLI CATI ON FOUR
HUNDRED Sl XTY- THREE, APPLI CABLE FOR THE SAVE TAX YEAR, OR THE YEAR PRI OR
TO IT, WHCHEVER |S LOAEST, IN WH CH THE CONSUMER PURCHASED OR LEASED
THE VEH CLE FROM THE DEALER. | N THE EVENT THAT AN ARBI TRATOR RENDERS A
DECI SION OR A TRIAL COURT RENDERS A JUDGVENT THAT DI RECTS THE DEALER TO
ACCEPT RETURN OF THE VEHI CLE, THE CONSUMER SHALL HAVE THE RIGHT TO
RETURN THE VEH CLE TO THE DEALER S PLACE OF BUSI NESS ON THE FI RST BUSI -
NESS DAY FOLLOW NG SUCH DECI SION UP TO AND I NCLUSIVE OF THE THI RTIETH
DAY, AND WTH N NORVAL BUSINESS HOURS. VWHETHER OR NOT THE DEALER
ACCEPTS THE VEHI CLE, THE DEALER AND CONSUMER SHALL COWPLETE AND SIGN A
M LEAGE CREDIT CALCULATION FORM AS PUBLI SHED BY THE ATTORNEY GENERAL
VWH CH SHALL BE USED TO RECORD THE M LEAGE OF THE VEH CLE AT THE TIME OF
DELI VERY OR ATTEMPTED DELIVERY. FOR THE PURPOSES OF THI S SECTI ON, THE
M LEAGE CREDI T ALLOMNCE SHALL NOT BE APPLIED TO ANY MVLES THAT THE
VEH CLE HAS BEEN DRI VEN AFTER SUCH FORM | S SIGNED. | N THE EVENT THAT A
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DEALER REFUSES TO SI GN SUCH FORM THE EFFECTI VE M LEAGE CREDI T ALLOWANCE
SHALL BE NO GREATER THAN THE SPECI FIC SUM WHICH WAS SET FORTH IN THE
DECI SION OF AN ARBI TRATOR OR JUDGVENT OF THE TRI AL COURT. THE DEALER
SHALL PROVIDE A COPY OF THE COWPLETED FORM WHI CH SHALL CONTAIN THE
S| GNATURE OF THE DEALER AND CONSUMER ATTESTI NG TO THE ODOVETER READI NG
O THE MOTOR VEHI CLE, TO THE ARBI TRATOR OR COURT THAT RENDERED THE
DECI SI ON OR JUDGMENT; AND, AT NO CHARGE, THE CONSUMER

S 2. The openi ng paragraph of paragraph 1 of subdivision f of section
198-b of the general business |aw, as separately anmended by chapters 444
and 609 of the laws of 1989, is anmended to read as foll ows:

If a dealer has established or participates in an informal dispute
settl enment procedure which conplies in all respects with the provisions
of part seven hundred three of title sixteen of the code of federa
regul ations the provisions of this article concerning refunds or
repl acenent shall not apply to any consuner who has not first resorted
to such procedure. Dealers utilizing informal dispute settlenment proce-
dures pursuant to this subdivision shall insure that arbitrators partic-
i pating in such informal dispute settlenment procedures are famliar with
the provisions of this section and shall provide to arbitrators and
consuners who seek arbitration a copy of the provisions of this section
AND THE APPLI CABLE M LEAGE CREDI T ALLOMNCE RATE AS CALCULATED PURSUANT
TO THE METHOD SET FORTH IN PARAGRAPH FIVE OF SUBDIVISSON C OF TH'S
SECTION, together with the follow ng notice in conspicuous ten point
bol d face type:

S 3. Subparagraphs 5 and 6 of paragraph 1 of subdivision f of section
198-b of the general business |aw, as separately anmended by chapters 444
and 609 of the laws of 1989, are anended to read as foll ows:

5. If the same problem cannot be repaired after three or nore
attenpts, you are entitled to return the car and receive a refund of
your purchase price or of all paynents nade under your |ease contract,
and of sales tax and fees, mnus THE M LEAGE CREDI T ALLOMNCE FOR EACH
MLE IN EXCESS OF THE WARRANTY M LEAGE APPLICABLE TO THE VEH CLE
CONTAINED IN SUBDIVISION B OF THI S SECTI ON THAT THE VEH CLE HAS BEEN
DRI VEN SI NCE THE DATE OF DELI VERY OF SUCH VEH CLE BY THE DEALER TO THE
CONSUMER, AND LESS a reasonable allowance for any damage not attri but-
able to normal usage or wear, and, in the case of a |ease contract, a
cancel lation of all further paynents you are otherw se required to nmake
under the | ease contract.

6. If your car is out of service to repair a problemfor a total of
fifteen days or nore during the warranty period you are entitled to
return the car and receive a refund of your purchase price or of al
paynments rmade under your |ease contract, and of sales tax and fees,
m nus THE M LEAGE CREDIT ALLOMNCE FOR EACH MLE IN EXCESS OF THE
WARRANTY M LEAGE APPLI CABLE TO THE VEH CLE CONTAI NED I N SUBDI VI SION B OF
THI S SECTI ON THAT THE VEHI CLE HAS BEEN DRI VEN SI NCE THE DATE OF DELI VERY
OF SUCH VEH CLE BY THE DEALER TO THE CONSUMER, AND LESS a reasonabl e
al |l omance for any danmage not attributable to normal usage or wear, and,
in the case of a | ease contract, a cancellation of all further paynents
you are otherwi se required to nake under the | ease contract.

S 4. Subparagraphs 7, 8, 9, 10 and 11 of paragraph 1 of subdivision f
of section 198-b of the general business |law are renunbered subpara-
graphs 8, 9, 10, 11 and 12 and a new subparagraph 7 is added to read as
fol | ows:

7. THE M LEAGE CREDI T ALLOMNCE DESCRI BED | N PARAGRAPHS FIVE AND SI X
O THI'S SUBDI VISION SHALL BE CALCULATED PURSUANT TO THE METHOD ESTAB-
LI SHED | N PARAGRAPH FI VE OF SUBDIVISION C OF THIS SECTION. THE M LEAGE
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CREDIT ALLOMNCE SHALL BE NO GREATER THAN (I NSERT THE DEPRECI ATI ON
ADJUSTMENT FOR STANDARD M LEAGE RATE, AS PUBLI SHED IN | NTERNAL REVENUE
SERVI CE PUBLI CATION FOUR HUNDRED SI XTY- THREE, APPLI CABLE FOR THE SAME
TAX YEAR, OR THE YEAR PRIOR TOIT, WHICHEVER IS LONEST, |IN WH CH THE
CONSUMER PURCHASED OR LEASED THE VEHI CLE FROM THE DEALER) CENTS PER
M LE.

S 5. Paragraphs 4, 5 and 6 of subdivision f of section 198-b of the
general business |law are renunbered paragraphs 5, 6 and 7 and a new
paragraph 4 is added to read as foll ows:

4. |IN THE EVENT THAT AN ARBI TRATOR OR TRI AL COURT RENDERS A DECI SI ON
THAT DI RECTS THE DEALER TO ACCEPT RETURN OF THE VEH CLE, THE ARBI TRATOR
OR COURT SHALL, UPON RENDERI NG SUCH DECI SI ON, PROVI DE THE FOLLOW NG
NOTI CE TO THE CONSUMER ON A SEPARATE WRITING AND IN AT LEAST TWELVE
PO NT BOLD FONT:

AS A PREVAI LI NG CONSUMER YOU HAVE THE RI GHT TO RETURN THE VEHI CLE TO
THE DEALER S PLACE OF BUSI NESS ON THE FI RST BUSI NESS DAY FOLLOANNG TH' S
DECISION AND UP TO AND INCLUSIVE OF THE THI RTI ETH DAY (W TH N NORMAL
BUSI NESS HOURS). WHETHER OR NOT THE DEALER ACCEPTS THE VEHI CLE, YOU AND
THE DEALER SHALL COWPLETE AND SIGN A M LEAGE CREDI T CALCULATI ON FORM
YOU ARE NOT RESPONSI BLE FOR ANY M LEAGE ACCRUED WHI LE YOU ARE LAWULLY
USING THE VEH CLE DURI NG AN APPEAL THAT A DEALER BRI NGS TO VACATE OR
MODI FY AN ARBI TRATOR' S DECI SI ON OR A TRI AL COURT JUDGVENT.

S 6. Section 63 of the executive |law is anmended by addi ng a new subdi -
vision 16 to read as foll ows:

16. PROMULGATE REGULATI ONS PROVI DI NG FOR THE CREATI ON AND PUBLI CATI ON
OF A M LEAGE CREDI T CALCULATI ON FORM TO BE USED BY CONSUMERS AND DEALERS
PURSUANT TO SECTI ON ONE HUNDRED NI NETY- El GHT- B OF THE GENERAL BUSI NESS
LAW SUCH FORM SHALL BE MADE AVAI LABLE TO DEALERS BY THE DEPARTMENT ON
| TS VEBSI TE.

S 7. This act shall take effect on the ninetieth day after it shall
have becone a | aw, provided, however, that the provisions of this act
shall not apply to any contract executed prior to the effective date of
this act; provided, further, that effective imediately, the departnent
of law shall publish on its website on or before such effective date the
mleage credit calculation form as described in section one of this
act, that is to be used by consuners and dealers in the manner set forth
in such section, with such form including instructions, necessary for
the proper conpletion of such formby a deal er.



