Co~NOUITR~hWNE

STATE OF NEW YORK

5203--A
Cal . No. 1079

2011- 2012 Regul ar Sessi ons
I N SENATE
May 3, 2011

Introduced by Sens. LIBOUS, ADDABBO, DeFRANCI SCO, MARTINS, RITCH E --
read twi ce and ordered printed, and when printed to be comitted to
the Committee on Judiciary -- reported favorably fromsaid comittee,
ordered to first and second report, ordered to a third reading,
anmended and ordered reprinted, retaining its place in the order of
third reading

AN ACT to anend the real property law, in relation to prohibiting
private transfer fee obligations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The real property lawis amended by adding a new article 15

to read as foll ows:
ARTI CLE 15
PROHI BI TI ON AND DI SCLOSURE OF
PRI VATE TRANSFER FEE OBLI GATI ONS

SECTI ON 470. SHORT TI TLE.

471. | NTENT.

472. DEFI NI TI ONS.

473. PRCHI BI Tl ON.

474. LI ABILITY FOR VI OLATI ON.

475. DI SCLOSURE.

476. NOTI CE REQUI REMENTS FOR EXI STI NG TRANSFER FEE OBLI GATI ONS.

S 470. SHORT TITLE. THI S ARTI CLE SHALL BE KNOWN AND MAY BE CITED AS
THE " PRI VATE TRANSFER FEE OBLI GATI ON ACT. "

S 471. INTENT. THE LEG SLATURE FINDS AND DECLARES THAT THE PUBLI C
POLICY OF TH S STATE FAVORS THE MARKETABI LI TY OF REAL PROPERTY AND THE
TRANSFERABI LI TY OF | NTERESTS | N REAL PROPERTY FREE OF Tl TLE DEFECTS OR
UNREASONABLE RESTRAI NTS ON ALI ENATI ON. THE LEG SLATURE FURTHER FI NDS AND
DECLARES THAT PRI VATE TRANSFER FEE OBLI GATI ONS VI OLATE TH S PUBLI C PQOLI -
CY BY | MPAI RI NG THE MARKETABI LI TY AND TRANSFERABI LI TY OF REAL PROPERTY
AND BY CONSTI TUTI NG AN UNREASONABLE RESTRAI NT ON ALl ENATI ON REGARDLESS

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OF THE DURATI ON OF THE OBLI GATI ON TO PAY A PRI VATE TRANSFER FEE, THE
AMOUNT OF A PRI VATE TRANSFER FEE, OR THE METHOD BY WH CH ANY PRI VATE
TRANSFER FEE | S CREATED OR | MPOSED.  THUS, THE LEG SLATURE FINDS AND
DECLARES THAT A PRI VATE TRANSFER FEE OBLI GATI ON SHALL NOT RUN W TH THE
TI TLE TO PROPERTY OR OTHERW SE BI ND SUBSEQUENT OWNERS OF PROPERTY UNDER
ANY COVMON LAW OR EQUI TABLE PRI NCI PLE.

S 472. DEFINITIONS. 1. "TRANSFER' MEANS THE SALE, G FT, CONVEYANCE,
ASSI GNVENT, | NHERI TANCE, OR OTHER TRANSFER OF AN OMNERSHI P | NTEREST [N
REAL PROPERTY LOCATED IN TH S STATE.

2. "PRIVATE TRANSFER FEE' MEANS A FEE, CHARGE OR ANY PORTI ON THERECF,
REQUI RED BY A PRI VATE TRANSFER FEE OBLI GATI ON AND PAYABLE, DI RECTLY OR
I NDI RECTLY, UPON THE TRANSFER OF AN | NTEREST | N REAL PROPERTY, OR PAYA-
BLE FOR THE RI GHT TO MAKE OR ACCEPT SUCH TRANSFER, REGARDLESS OF WHETHER
THE FEE OR CHARCGE IS A FI XED AMOUNT OR | S DETERM NED AS A PERCENTACGE OF
THE VALUE OF THE PROPERTY, THE PURCHASE PRI CE, OR OTHER CONSI DERATI ON
G VEN FOR THE TRANSFER. THE FOLLOW NG ARE NOT PRI VATE TRANSFER FEES FOR
PURPOSES OF THI S SECTI ON:

(A) ANY CONSI DERATI ON PAYABLE BY THE TRANSFEREE TO THE TRANSFEROR FOR
THE | NTEREST | N REAL PROPERTY BEI NG TRANSFERRED, | NCLUDI NG ANY SUBSE-
QUENT ADDI TI ONAL CONSI DERATI ON FOR THE PROPERTY PAYABLE BY THE TRANSFER-
EE BASED UPON ANY SUBSEQUENT APPRECI ATI ON, DEVELOPMENT, OR SALE OF THE
PROPERTY, PROVIDED SUCH ADDI TI ONAL CONSI DERATION 1S PAYABLE ON A
ONE-TIME BASIS ONLY AND THE OBLI GATI ON TO MAKE SUCH PAYMENT DOES NOT
BI ND SUCCESSCRS IN TI TLE TO THE PROPERTY. FOR THE PURPCSES OF THI' S
SUBPARAGRAPH, AN | NTEREST IN REAL PROPERTY NMNAY | NCLUDE A SEPARATE
M NERAL ESTATE AND | TS APPURTENANT SURFACE ACCESS RI GHTS.

(B) ANY COWM SSI ON PAYABLE TO A LI CENSED REAL ESTATE BROKER FOR THE
TRANSFER OF REAL PROPERTY PURSUANT TO AN AGREEMENT BETWEEN THE BROKER
AND THE TRANSFERCOR OR THE TRANSFEREE, | NCLUDI NG ANY SUBSEQUENT ADDI -
TIONAL COW SSI ON FOR THAT TRANSFER PAYABLE BY THE TRANSFEROR OR THE
TRANSFEREE BASED UPON ANY SUBSEQUENT APPRECI ATI ON, DEVELOPMENT, OR SALE
OF THE PROPERTY.

(© ANY | NTEREST, CHARGES, FEES, OR OTHER AMOUNTS PAYABLE BY A BORROW
ER TO A LENDER PURSUANT TO A LOAN SECURED BY A MORTGAGE AGAI NST REAL
PROPERTY, | NCLUDI NG BUT NOT LIMTED TO, ANY FEE PAYABLE TO THE LENDER
FOR CONSENTING TO AN ASSUMPTI ON OF THE LOAN OR A TRANSFER OF THE REAL
PROPERTY SUBJECT TO THE MORTGAGE, ANY FEES OR CHARGES PAYABLE TO THE
LENDER FOR ESTOPPEL LETTERS OR CERTI FI CATES, AND ANY SHARED APPRECI ATl ON
I NTEREST OR PROFI T PARTI Cl PATI ON OR OTHER CONSI DERATI ON AND PAYABLE TO
THE LENDER | N CONNECTI ON W TH THE LOAN.

(D) ANY RENT, REI MBURSEMENT, CHARGE, FEE, OR OTHER AMOUNT PAYABLE BY A
LESSEE TO A LESSOR UNDER A LEASE, | NCLUDI NG BUT NOT LIMTED TO, ANY FEE
PAYABLE TO THE LESSOR FOR CONSENTING TO AN ASSI GNMENT, SUBLETTI NG
ENCUMBRANCE, OR TRANSFER OF THE LEASE.

(E) ANY CONSI DERATI ON PAYABLE TO THE HOLDER OF AN OPTI ON TO PURCHASE
AN | NTEREST | N REAL PROPERTY OR THE HOLDER OF A RIGHT OF FI RST REFUSAL
OR FIRST OFFER TO PURCHASE AN | NTEREST | N REAL PROPERTY FOR WAI VI NG
RELEASI NG OR NOT EXERCI SI NG THE OPTI ON OR RIGHT UPON THE TRANSFER OF
THE PROPERTY TO ANOTHER PERSON.

(F) ANY TAX, FEE, CHARGE, ASSESSMENT, FINE, OR OTHER AMOUNT PAYABLE TO
OR | MPCSED BY A GOVERNMENTAL AUTHORI TY.

(G ANY FEE, CHARGE, ASSESSMENT, FINE, OR OTHER AMOUNT PAYABLE TO A
HOVEOMNNERS' , CONDOM NI UM COOPERATI VE, MOBI LE HOVE, OR PROPERTY OWERS
ASSCCI ATI ON PURSUANT TO A DECLARATI ON OR COVENANT OR LAW APPLI CABLE TO
SUCH ASSQOCI ATI ON, | NCLUDI NG BUT NOT LIMTED TO FEES OR CHARGES PAYABLE
FOR ESTOPPEL LETTERS OR CERTI FI CATES | SSUED BY THE ASSOCIATION OR ITS
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AUTHORI ZED AGENT. NO AMOUNT SHALL BE PAID TO A HOVEOMNERS' , CONDOM NI UM
COCPERATI VE, MOBILE HOMVE, OR PROPERTY OMERS  ASSOCI ATION FOR THE
PAYMENT TO THE DECLARANT OF THE CONDOM NI UM OR THE CREATOR OF A HOVEOWN\-
ERS , COOPERATI VE, MOBI LE HOVE OR PROPERTY OMNERS' ASSOCI ATI ON, OR THEIR
DES| GNEE.

(H ANY FEE, CHARGE, ASSESSMENT, DUES, CONTRI BUTI ON, OR OTHER AMOUNT
| MPOSED BY A DECLARATI ON OR COVENANT ENCUMBERI NG A COVWUNI TY, AND PAYA-
BLE TO A NOT-FOR-PROFI T OR CHARI TABLE ORGANI ZATI ON FOR THE PURPOSE OF
SUPPCRTI NG CULTURAL, EDUCATI ONAL, CHARI TABLE, RECREATI ONAL, ENVI RON-
MENTAL, CONSERVATI ON, OR OTHER SI'M LAR ACTI VI TI ES BENEFI TI NG THE COVMJ-
NI TY THAT |'S SUBJECT TO THE DECLARATI ON OR COVENANT.

(1) ANY FEE, CHARGE, ASSESSMENT, DUES, CONTRI BUTION, OR OTHER AMOUNT
PERTAI NI NG TO THE PURCHASE OR TRANSFER OF A CLUB MEMBERSHI P RELATI NG TO
REAL PROPERTY OMNED BY THE MEMBER, | NCLUDI NG BUT NOT LIMTED TO  ANY
AMOUNT DETERM NED BY REFERENCE TO THE VALUE, PURCHASE PRI CE, OR OTHER
CONS| DERATI ON G VEN FOR THE TRANSFER OF THE REAL PROPERTY.

3. "PRIVATE TRANSFER FEE OBLI GATI ON' MEANS AN OBLI GATI ON ARI SI NG UNDER
A DECLARATI ON OR COVENANT RECCORDED AGAI NST THE TI TLE TO REAL PROPERTY,
OR UNDER ANY OIHER CONTRACTUAL AGREEMENT OR PROM SE, WHETHER OR NOT
RECORDED, THAT REQUI RES OR PURPORTS TO REQUI RE THE PAYMENT OF A PRI VATE
TRANSFER FEE TO THE DECLARANT OR OTHER PERSON SPECI FI ED | N THE DECLARA-
TI ON, COVENANT OR AGREEMENT, OR TO THEI R SUCCESSORS OR ASSI GNS, UPON A
SUBSEQUENT TRANSFER OF AN | NTEREST | N THE REAL PROPERTY.

S 473. PROH BITION. A PRI VATE TRANSFER FEE OBLI GATI ON RECORDED OR
ENTERED INTO IN TH'S STATE ON OR AFTER THE EFFECTIVE DATE OF TH S
SECTION DOES NOT RUN WTH THE LAND AND I'S NOT Bl NDI NG ON OR ENFORCEABLE
AT LAWOR IN EQUI TY AGAI NST ANY OMNER, PURCHASER, OR MORTGAGEE OF ANY
I NTEREST |IN REAL PROPERTY AS AN EQUI TABLE SERVI TUDE OR OTHERW SE. ANY
PRI VATE TRANSFER FEE OBLI GATI ON THAT IS RECORDED OR ENTERED I NTO IN THI S
STATE ON OR AFTER THE EFFECTI VE DATE OF THIS SECTION IS VO D AND UNEN-
FORCEABLE. THI S SECTI ON SHALL NOT APPLY TO A PRI VATE TRANSFER FEE OBLI -
GATI ON RECORDED OR ENTERED I NTO PRIOR TO THE EFFECTIVE DATE OF TH'S
SECTION. THI'S SECTION SHALL NOTI BE DEEMED TO REQUI RE THAT A PRI VATE
TRANSFER FEE OBLI GATI ON RECORDED, FILED OR ENTERED INTO IN TH' S STATE
BEFORE THE EFFECTI VE DATE OF THI' S SECTI ON | S PRESUMED VALI D AND ENFCORCE-
ABLE. IT IS THE PUBLI C POLICY OF TH S STATE THAT NO PRI VATE TRANSFER FEE
OBLI GATI ON SHALL BE VALI D OR ENFORCEABLE WHENEVER ENTERED | NTO, RECORDED
OR FI LED. FURTHERMORE,  THI' S ARTICLE SHALL NOT VALI DATE ANY PRI VATE
TRANSFER FEE AGREEMENT THAT IS CONTRARY TO THE LAWS OF THI S STATE.

S 474. LIABILITY FOR VI OLATI ON. ANY PERSON WHO RECCORDS OR ENTERS | NTO
AN AGREEMENT | MPOSI NG A PRI VATE TRANSFER FEE OBLI GATI ON | N THEI R FAVOR
OR IN THE FAVOR OF A THHRD PARTY AFTER THE EFFECTIVE DATE OF TH'S
SECTI ON SHALL BE LI ABLE FOR (1) ANY AND ALL DAMAGES RESULTI NG FROM THE
| MPCSI TI ON OF THE TRANSFER FEE OBLI GATI ON ON THE TRANSFER OF AN | NTEREST
IN THE REAL PROPERTY, | NCLUDI NG W THOUT LI M TATI ON, THE AMOUNT OF ANY
TRANSFER FEE PAID BY A PARTY TO THE TRANSFER, AND (2) ALL ATTORNEYS
FEES, EXPENSES AND COSTS | NCURRED BY A PARTY TO THE TRANSFER OR MORTGA-
GEE O THE REAL PROPERTY TO RECOVER ANY TRANSFER FEE PAID OR IN
CONNECTI ON W TH AN ACTI ON TO QUI ET TI TLE. WHERE AN ACGENT ACTS ON BEHALF
OF A PRINCIPAL TO RECORD OR SECURE A PRI VATE TRANSFER FEE OBLI GATI ON,
LI ABI LI TY SHALL BE ASSESSED TO THE PRI NClI PAL, RATHER THAN THE AGENT.

S 475. DI SCLOSURE. PRIOR TO THE SIGNING BY THE BUYER OF A Bl NDI NG
CONTRACT FOR THE SALE OF REAL PROPERTY, THE SELLER SHALL FURNI SH TO ANY
PURCHASER A WRI TTEN STATEMENT DI SCLOSI NG THE EXI STENCE OF ANY PRI VATE
TRANSFER FEE OBLIGATION. THIS WRITTEN STATEMENT SHALL | NCLUDE A
DESCRI PTI ON OF THE PRI VATE TRANSFER FEE OBLI GATI ON AND | NCLUDE A STATE-
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MENT THAT PRI VATE TRANSFER FEE OBLI GATI ONS ARE SUBJECT TO PROH BI TI ONS
UNDER THI' S SECTI ON.

S 476. NOTI CE REQUI REMENTS FOR EXI STI NG TRANSFER FEE OBLI GATI ONS. 1.
FOR A PRI VATE TRANSFER FEE OBLI GATION | MPOSED PRIOR TO THE EFFECTI VE
DATE OF THI S SECTI ON, THE RECEI VER OF THE FEE SHALL RECORD, PRIOR TO SI X
MONTHS AFTER THE EFFECTI VE DATE OF TH S SECTI ON, AGAI NST THE REAL PROP-
ERTY SUBJECT TO THE PRI VATE TRANSFER FEE OBLI GATI ON A SEPARATE DOCUMENT
IN THE COUNTY RECORDS IN WH CH THE REAL PROPERTY | S LOCATED THAT MEETS
ALL OF THE FOLLOWN NG REQUI REMENTS:

(A) THE TITLE OF THE DOCUMENT SHALL BE "NOTI CE OF PRI VATE TRANSFER FEE
OBLI GATI ON' | N AT LEAST 14- PO NT BOLDFACE TYPE;

(B) THE NAMVES OF ALL CURRENT OMNERS OF THE REAL PROPERTY SUBJECT TO
THE TRANSFER FEE, AND THE LEGAL DESCRI PTI ON AND ASSESSOR S PARCEL NUMBER
FOR THE AFFECTED REAL PROPERTY.

(© THE AMOUNT, |F THE FEE IS A FLAT AMOUNT, OR THE PERCENTAGE OF THE
SALES PRI CE CONSTI TUTI NG THE COST OF THE TRANSFER FEE, OR SUCH OTHER
BASI S BY WH CH THE TRANSFER FEE | S TO BE CALCULATED,

(D) |IF THE REAL PROPERTY | S RESI DENTI AL PROPERTY, ACTUAL DOLLAR- COST
EXAMPLES OF THE TRANSFER FEE FOR A HOME PRICED AT TWO HUNDRED FIFTY
THOUSAND DOLLARS ($250,000), FIVE HUNDRED THOUSAND DOLLARS ($500, 000),
AND SEVEN HUNDRED FI FTY THOUSAND DOLLARS ($750, 000) ;

(E) THE DATE OR Cl RCUMSTANCES UNDER WHICH THE PRI VATE TRANSFER FEE
OBLI GATI ON EXPI RES, | F ANY;

(F) THE PURPOSE FOR WHICH THE FUNDS FROM THE PRI VATE TRANSFER FEE
OBLI GATI ON W LL BE USED,

(G THE NAVE OF THE PERSON OR ENTITY TO WHI CH FUNDS ARE TO BE PAI D AND
SPECI FI C CONTACT | NFORMATI ON REGARDI NG WHERE THE FUNDS ARE TO BE SENT;

THE ACKNOWLEDGED SI GNATURE OF THE RECEI VER OF THE FEE; AND

(1) THE LEGAL DESCRI PTI ON OF THE REAL PROPERTY BURDENED BY THE PRI VATE
TRANSFER FEE OBLI GATI ON.

2. THE PERSON OR ENTITY TO WHI CH THE TRANSFER FEE | S TO BE PAID NAY
FILE AN AMENDVENT TO THE NOTI CE OF TRANSFER FEE CONTAI NI NG NEW CONTACT
I NFORVATI ON, BUT SUCH AMENDMENT MUST CONTAIN THE RECORDI NG | NFORVATI ON
OF THE NOTI CE OF TRANSFER FEE WHICH | T AMENDS AND THE LEGAL DESCRI PTI ON
OF THE PROPERTY BURDENED BY THE PRI VATE TRANSFER FEE OBLI GATI ON.

3. IF THE RECEI VER OF THE FEE FAI LS TO COWLY FULLY WTH SUBDI VI SI ON
ONE OF THI S SECTI ON, THE TRANSFEROR OF ANY REAL PROPERTY BURDENED BY THE
PRI VATE TRANSFER FEE OBLI GATI ON MAY PROCEED W TH THE CONVEYANCE OF ANY
| NTEREST | N THE REAL PROPERTY TO ANY TRANSFEREE AND I N SO DA NG SHALL BE
DEEMED TO HAVE ACTED I N GOOD FAI TH AND SHALL NOT BE SUBJECT TO ANY OBLI -
GATI ONS UNDER THE PRI VATE TRANSFER FEE OBLI GATION. IN SUCH EVENT, THE
REAL PROPERTY THEREAFTER SHALL BE CONVEYED FREE AND CLEAR OF SUCH TRANS-
FER FEE AND PRI VATE TRANSFER FEE OBLI| GATI ON.

4. SHOULD THE RECElI VER OF THE FEE FAIL TO PROVI DE A WRI TTEN STATEMENT
OF THE TRANSFER FEE PAYABLE W THI N THI RTY DAYS OF THE DATE OF A WRI TTEN
REQUEST FOR THE SAME SENT TO THE ADDRESS SHOWN | N THE NOTI CE OF TRANSFER
FEE, THEN THE TRANSFEROR, ON RECORDI NG OF THE AFFI DAVI T REQUI RED UNDER
SUBDI VI SI ON FI VE OF THI S SECTI ON, MAY CONVEY ANY I NTEREST |IN THE REAL
PROPERTY TO ANY TRANSFEREE W THOUT PAYMENT OF THE TRANSFER FEE AND SHALL
NOT' BE SUBJECT TO ANY FURTHER OBLI GATI ONS UNDER THE PRI VATE TRANSFER FEE
OBLI GATION. I N SUCH EVENT THE REAL PROPERTY SHALL BE CONVEYED FREE AND
CLEAR OF THE TRANSFER FEE AND PRI VATE TRANSFER FEE OBLI GATI ON.

5. AN AFFI DAVI T STATI NG THE FACTS ENUMERATED UNDER SUBDI VI SI ON SI X OF
TH'S SECTION SHALL BE RECORDED IN THE OFFI CE OF THE COUNTY CLERK AND
RECORDER | N THE COUNTY I N WH CH THE REAL PROPERTY IS SITUATED PRIOR TO
OR SI MULTANEQUSLY W TH A CONVEYANCE PURSUANT TO SUBDI VI SION FOUR OF THI' S
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SECTION OF REAL PROPERTY UNBURDENED BY A PRI VATE TRANSFER FEE OBLI -
GATI ON. AN AFFI DAVIT FILED UNDER THI' S SUBDI VI SI ON SHALL STATE THAT THE
AFFI ANT HAS ACTUAL KNOW.EDGE OF, AND | S COWPETENT TO TESTIFY TO THE
FACTS IN THE AFFIDAVIT AND SHALL | NCLUDE THE LEGAL DESCRI PTI ON OF THE
REAL PROPERTY BURDENED BY THE PRI VATE TRANSFER FEE OBLI GATI ON, THE NAME
OF THE PERSON APPEARI NG BY THE RECORD TO BE THE OMNER OF SUCH REAL PROP-
ERTY AT THE TIME OF THE SIGNING OF SUCH AFFI DAVI T, A REFERENCE (BY
RECORDI NG | NFORMATION) TO THE |INSTRUMENT OF RECORD CONTAIN NG THE
PRI VATE TRANSFER FEE OBLI GATI ON AND AN ACKNOWALEDGVENT THAT THE AFFI ANT
| S TESTI FYI NG UNDER PENALTY OF PERIJURY.

6. WHEN RECORDED, AN AFFIDAVIT AS DESCRIBED IN SUBDIVISION FIVE OF
THI S SECTI ON SHALL CONSTI TUTE CONCLUSI VE EVI DENCE THAT:

(A) A REQUEST FOR THE WRI TTEN STATEMENT OF THE TRANSFER FEE PAYABLE | N
ORDER TO OBTAIN A RELEASE OF THE FEE | MPOSED BY THE PRI VATE TRANSFER FEE
OBLI GATI ON WAS SENT TO THE ADDRESS SHOWN | N THE NOTI FI CATI ON; AND

(B) THE ENTITY LI STED ON THE NOTI CE OF TRANSFER FEE FAI LED TO PROVI DE
THE WRI TTEN STATEMENT OF THE TRANSFER FEE PAYABLE W THI N THI RTY DAYS OF
THE DATE OF THE NOTI CE SENT TO THE ADDRESS SHOWN | N THE NOTI FI CATI ON.

S 2. This act shall take effect imediately.



