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STATE OF NEW YORK

2713
2011- 2012 Regul ar Sessi ons
I N SENATE
January 31, 2011

Introduced by Sen. SEWARD -- read twi ce and ordered printed, and when
printed to be conmmitted to the Conmttee on |Insurance

AN ACT to anend the insurance law, in relation to the treatnent of qual -
ified financial <contracts in an insurance insolvency proceeding
affecting a donestic, foreign or alien insurer

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The insurance |aw is anmended by adding a new section 7437
to read as foll ows:

S 7437. QUALI FI ED FI NANCI AL CONTRACTS. (A) AS USED IN TH S SECTI ON:

(1) "ACTUAL DI RECT COVPENSATORY DAMAGES' MEANS AND | NCLUDES NORVAL AND
REASONABLE COSTS OF COVER OR OTHER REASONABLE MEASURES OF DAMAGES
UTI LI ZED I N THE DERI VATI VES, SECURI TI ES OR OTHER MARKET FOR THE CONTRACT
AND AGREEMENT CLAI MS BUT DOES NOT | NCLUDE PUNI Tl VE OR EXEMPLARY DAMAGES,
DAMAGES FOR LOST PROFI T OR LOST OPPORTUNITY OR DAMAGES FOR PAIN AND
SUFFERI NG

(2) "BUSINESS DAY'" MEANS A DAY OTHER THAN A SATURDAY, A SUNDAY OR ANY
DAY ON WHI CH El THER THE NEW YORK STOCK EXCHANGE OR THE FEDERAL RESERVE
BANK OF NEW YORK | S CLOSED.

(3) "COWODITY CONTRACT" MEANS: (A) A CONTRACT FOR THE PURCHASE OR
SALE OF A COVWODI TY FOR FUTURE DELI VERY ON, OR SUBJECT TO THE RULES OF,
A BOARD OF TRADE OR CONTRACT MARKET UNDER THE COVMODI TY EXCHANGE ACT (7
USC S1, ET SEQ) OR A BOARD OF TRADE QUTSI DE THE UNI TED STATES; (B)
AN AGREEMENT THAT 1S SUBJECT TO REGULATI ON UNDER SECTION 19 OF THE
COWDDI TY EXCHANGE ACT (7 U.S.C. S 1, ET SEQ) AND THAT IS COWONLY
KNOWN TO THE COWODI TIES TRADE AS A MARG N ACCOUNT, MARG N CONTRACT,
LEVERAGE ACCOUNT OR LEVERAGE CONTRACT; (C) AN AGREEMENT OR TRANSACTI ON
THAT 1S SUBJECT TO REGULATION UNDER SECTION 4C(B) OF THE COWODI TY
EXCHANGE ACT (7 U.S.C. S 1, ET SEQ) AND THAT IS COWONLY KNOAWN TO THE
COWODDI TIES TRADE AS A COWODITY OPTION, (D) ANY COMVBI NATI ON OF THE
AGREEMENTS OR TRANSACTI ONS REFERRED TO I N THI S PARAGRAPH, (E) ANY OPTI ON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TO ENTER | NTO AN AGREEMENT OR TRANSACTI ON REFERRED TO I N THI S PARAGRAPH;
OR (F) ANY OTHER CONTRACT THAT IS INCLUDED FROM TIME TO TIME AS A
COMMODI TY CONTRACT AS DEFI NED | N THE FEDERAL DEPOSI T | NSURANCE ACT, 12
U S.C. S 1821(E)(8)(D).

(4) "CONTRACTUAL RIGHT" MEANS AND | NCLUDES ANY RI GHT SET FORTH IN A
RULE OR BYLAW OF A DERI VATI VES CLEARI NG ORGANI ZATI ON (AS DEFINED IN THE
COWODI TY EXCHANGE ACT), A MULTILATERAL CLEARI NG ORGANI ZATION (AS
DEFI NED | N THE FEDERAL DEPCSI T | NSURANCE CORPORATI ON | MPROVEMENT ACT  OF
1991), A NATIONAL SECURI TIES EXCHANGE, A NATI ONAL SECURI TI ES ASSOC! -
ATION, A SECURI TI ES CLEARI NG AGENCY, A CONTRACT MARKET DESI GNATED UNDER
THE COVMODI TY EXCHANGE ACT, A DERI VATI VES TRANSACTI ON EXECUTI ON FACI LI TY
REG STERED UNDER THE COWMODITY EXCHANGE ACT, OR A BOARD OF TRADE (AS
DEFI NED | N THE COMMODI TY EXCHANGE ACT) OR I N A RESOLUTI ON OF THE GOVERN
| NG BOARD THEREOF AND ANY Rl GHT, WHETHER OR NOT EVIDENCED IN WRI TI NG
AR SING UNDER STATUTORY OR COMMON LAW OR UNDER LAW MERCHANT, OR BY
REASON OF NORMAL BUSI NESS PRACTI CE.

(5) "FORWARD CONTRACT" SHALL HAVE THE MEANI NG SET FORTH | N THE FEDERAL
DEPCSI T | NSURANCE ACT, 12 U.S.C. S 1821(E)(8)(D).

(6) "NETTI NG AGREEMENT" MEANS: (A) A CONTRACT OR AGREEMENT (| NCLUDI NG
THE ~TERMS AND CONDI TI ONS | NCORPORATED BY REFERENCE | N SUCH AGREEMENT),
| NCLUDI NG A MASTER AGREEMENT (WH CH MASTER AGREEMENT, TOGETHER WTH ALL
SCHEDULES, CONFI RVATI ONS, DEFI NI TIONS AND ADDENDA THERETO AND TRANS-
ACTI ONS UNDER ANY THEREOF, SHALL BE TREATED AS ONE NETTI NG AGREEMENT),
THAT DOCUMENTS ONE OR MORE TRANSACTI ONS BETWEEN THE PARTI ES TO THE
AGREEMENT FOR OR | NVOLVI NG ONE OR MORE QUALI FI ED FI NANCI AL CONTRACTS AND
THAT PROVI DES FOR THE NETTI NG, OFFSET, LI QUI DATI ON, TERM NATI ON, ACCEL-
ERATI ON OR CLOSE OUT, UNDER OR | N CONNECTI ON W TH ONE OR MORE QUALI FI ED
FI NANCI AL CONTRACTS OR PRESENT OR FUTURE PAYMENT OR DELI VERY OBLI GATI ONS
OR PAYMENT OR DELIVERY ENTI TLEMENTS THEREUNDER (| NCLUDI NG LI QUI DATI ON OR
CLOSE- OUT VALUES RELATI NG TO SUCH OBLI GATI ONS OR ENTI TLEMENTS) AMONG THE
PARTI ES TO THE NETTI NG AGREEMENT; (B) ANY MASTER AGREEMENT OR BRI DGE
AGREEMENT FOR ONE OR MORE MASTER AGREEMENTS DESCRI BED | N SUBPARAGRAPH
(A) OF TH' S PARAGRAPH, OR (C) ANY SECURI TY ARRANGEMENT RELATED TO ONE OR
MORE CONTRACTS OR AGREEMENTS DESCRI BED | N SUBPARAGRAPH (A) OR (B) OF
TH'S PARAGRAPH, PROVIDED THAT ANY CONTRACT OR AGREEMENT DESCRI BED | N
SUBPARAGRAPH (A) OR (B) OF THIS PARAGRAPH RELATING TO AGREEMENTS OR
TRANSACTI ONS ~ THAT ARE NOT QUALI FI ED FI NANCI AL CONTRACTS SHALL BE DEEMED
TO BE A NETTI NG AGREEMENT ONLY W TH RESPECT TO THOSE AGREEMENTS OR TRAN-
SACTI ONS THAT ARE QUALI FI ED FI NANCI AL CONTRACTS.

(7) "QUALIFIED FINANCI AL CONTRACT" MEANS ANY COWMODITY CONTRACT,
FORWARD CONTRACT, REPURCHASE AGREEMENT, SECURI TI ES CONTRACT, SWAP AGREE-
MENT AND ANY SIMLAR AGREEMENT THAT THE SUPERI NTENDENT DETERM NES BY
REGULATI ON TO BE A QUALI FI ED FI NANCI AL CONTRACT FOR THE PURPCSES OF THI S
ARTI| CLE.

(8) "REPURCHASE AGREEMENT" SHALL HAVE THE MEANING SET FORTH IN THE
FEDERAL DEPCSI T | NSURANCE ACT, 12 U.S.C. S 1821(E)(8)(D).

(9) "SECURI TIES CONTRACT" SHALL HAVE THE MEANI NG SET FORTH I N THE
FEDERAL DEPCSI T | NSURANCE ACT, 12 U.S.C. S 1821(E)(8)(D).

(10) "SECURI TY ARRANGEMENT" MEANS ANY SECURI TY AGREEMENT OR ARRANGE-
MENT 'OR OTHER CREDIT ENHANCEMENT OR GUARANTEE OR REI MBURSEMENT OBLI -
GATI ON, | NCLUDI NG A PLEDGE, SECURI TY, COLLATERAL OR GUARANTEE AGREENMENT
OR CREDI T SUPPORT DOCUNENT.

(11) "SEPARATE ACCOUNT" MEANS AN ACCOUNT ESTABLI SHED PURSUANT TO
SECTI ON FOUR THOUSAND TWD HUNDRED FORTY OF THI'S CHAPTER.

(12) "SWAP AGREEMENT" SHALL HAVE THE MEANI NG SET FORTH IN THE FEDERAL
DEPCSI T | NSURANCE ACT, 12 U.S.C. S 1821(E)(8)(D).
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(13) "WALKAWAY CLAUSE" MEANS A PROVI SION I N A NETTI NG AGREEMENT OR A
QUALI FI ED FI NANCI AL CONTRACT THAT, AFTER CALCULATION OF A VALUE OF A
PARTY'S PCSITION OR AN AMOUNT DUE TO OR FROM ONE OF THE PARTIES IN
ACCORDANCE W TH I TS TERMS UPON TERM NATI ON, LI QUI DATI ON OR ACCELERATI ON
OF THE NETTING AGREEMENT OR QUALI FI ED FI NANCI AL CONTRACT, EI THER DOES
NOT CREATE A PAYMENT OBLI GATION OF A PARTY OR EXTINGU SHES A PAYMENT
OBLI GATION OF A PARTY IN VHOLE OR I N PART SOLELY BECAUSE OF THE PARTY' S
STATUS AS A NON- DEFAULTI NG PARTY.

(B) (1) NOTW THSTANDI NG ANY OTHER PROVI SION OF THI' S ARTI CLE, | NCLUDI NG
ANY OTHER PROVISION OF TH'S ARTICLE PERM TTI NG THE MCODI FI CATI ON OF
CONTRACTS, OR OTHER LAWCF TH S STATE, NO PERSON SHALL BE STAYED OR
PROHI BI TED FROM EXERCI SI NG (A) A CONTRACTUAL RI GHT TO CAUSE THE TERM -
NATI ON, LI QUI DATI ON, ACCELERATI ON OR CLOSE OQUT OF ANY OBLI GATI ON UNDER
OR IN CONNECTION WTH A NETTING AGREEMENT OR QUALIFI ED FI NANCI AL
CONTRACT WTH AN I NSURER BECAUSE OF: (1) THE |INSOLVENCY, FI NANCI AL
CONDI TI ON OR DEFAULT OF THE | NSURER AT ANY TI ME, PROVI DED THAT THE RI GHT
| S ENFORCEABLE UNDER APPLI CABLE LAW OTHER THAN THI' S ARTICLE;, OR (I11) THE
COMVENCEMENT OF ANY PROCEEDI NG UNDER THI' S ARTI CLE; (B) ANY RI GHT UNDER A
SECURI TY ARRANGEMENT RELATI NG TO ONE OR MORE NETTI NG AGREEMENTS OR QUAL-
| FI ED FI NANCI AL CONTRACTS; OR (C) SUBJECT TO ANY PROVI SI ON OF SUBSECTI ON
(B) OF SECTI ON SEVEN THOUSAND FOUR HUNDRED TWENTY- SEVEN COF THI S CHAPTER,
ANY RI GHT TO OFFSET OR NET OUT ANY TERM NATI ON VALUE, PAYMENT AMOUNT, OR
OTHER TRANSFER OBLI GATION ARI SING UNDER OR I'N CONNECTI ON W TH ONE OR
MORE QUALI FI ED FI NANCI AL CONTRACTS WHERE THE COUNTERPARTY OR | TS GUARAN-
TOR | S ORGANI ZED UNDER THE LAWS OF THE UNI TED STATES, A STATE, OR A
FOREI GN JURI SDI CTI ON APPROVED BY THE SECURI TI ES VALUATI ON OFFI CE OF THE
NATI ONAL ASSCCI ATI ON OF | NSURANCE COWM SSI ONERS AS ELI G BLE FOR NETTI NG

(2) I'F A COUNTERPARTY TO A MASTER NETTING AGREEMENT OR A QUALIFIED
FI NANCI AL  CONTRACT W TH AN I NSURER SUBJECT TO A PROCEEDI NG UNDER THI S
ARTI CLE TERM NATES, LI QUI DATES, CLOSES QUT OR ACCELERATES THE AGREEMENT
OR CONTRACT, DAMAGES SHALL BE MEASURED AS OF THE DATE OR DATES OF TERM -
NATI ON, LI QUI DATION, CLOSE OUT OR ACCELERATI ON. THE AMOUNT OF A CLAIM
FOR DAMAGES SHALL BE ACTUAL DI RECT COVPENSATORY DAMAGES.

(© UPON TERM NATI ON OF A NETTI NG AGREEMENT OR QUALIFIED FI NANCI AL
CONTRACT, THE NET OR SETTLEMENT AMOUNT, |F ANY, OWAED BY A NONDEFAULTI NG
PARTY TO AN | NSURER AGAI NST WHI CH AN APPLI CATI ON HAS BEEN FILED UNDER
TH'S ARTI CLE SHALL BE TRANSFERRED TO OR ON THE ORDER OF THE SUPERI NTEN-
DENT, AS LI QUI DATOR, REHABI LI TATOR OR CONSERVATOR FOR THE | NSURER, EVEN
IF THE [INSURER |S THE DEFAULTI NG PARTY, NOTW THSTANDI NG ANY WALKAWAY
CLAUSE I N THE NETTI NG AGREEMENT OR QUALI FI ED FI NANCI AL  CONTRACT.  ANY
LI M TED TWO- WAY PAYMENT OR FI RST METHOD PROVI SION I N A NETTI NG AGREEMENT
OR QUALI FI ED FI NANCI AL CONTRACT W TH AN | NSURER THAT HAS DEFAULTED SHALL
BE DEEMED TO BE A FULL TWO-WAY PAYMENT OR SECOND METHOD PROVI SI ON AS
AGAI NST THE DEFAULTI NG | NSURER. ANY SUCH PROPERTY OR AMOUNT SHALL,
EXCEPT TO THE EXTENT |IT IS SUBJECT TO ONE OR MORE SECONDARY LI ENS OR
ENCUMBRANCES OR RI GHTS OF NETTI NG OR SETOFF, BE AN ASSET OF THE | NSURER.

(D) I'N MAKI NG ANY TRANSFER OF A NETTI NG AGREEMENT OR QUALI FI ED FI NAN-
Cl AL CONTRACT OF AN | NSURER SUBJECT TO A PROCEEDI NG UNDER THI S ARTI CLE,
THE SUPERI NTENDENT, AS LI QUI DATOR, REHABI LI TATOR OR CONSERVATOR FOR THE
I NSURER, SHALL El THER:

(1) TRANSFER TO ONE PARTY (OTHER THAN AN | NSURER SUBJECT TO A PROCEED-
ING UNDER THI'S ARTICLE) ALL NETTI NG AGREEMENTS AND QUALI FI ED FI NANCI AL
CONTRACTS BETWEEN A COUNTERPARTY OR ANY AFFI LI ATE OF SUCH COUNTERPARTY
AND THE [INSURER THAT IS THE SUBJECT OF THE PROCEEDI NG, | NCLUDI NG (A)
ALL RI GHTS AND OBLI| GATI ONS OF EACH PARTY UNDER EACH SUCH NETTI NG AGREE-
MENT AND QUALI FI ED FI NANCI AL CONTRACT; AND (B) ALL PROPERTY, | NCLUDI NG
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ANY GQUARANTEES OR OTHER CREDI T ENHANCEMENT, SECURI NG ANY CLAI M5 OF EACH
PARTY  UNDER EACH SUCH NETTING AGREEMENT AND QUALIFIED FI NANCI AL
CONTRACT; OR

(2) TRANSFER NONE OF THE NETTING AGREEMENTS, QUALI FI ED FI NANCI AL
CONTRACTS, RIGHTS, OBLI GATI ONS OR PROPERTY REFERRED TO | N PARAGRAPH ONE
OF TH' S SUBSECTI ON (W TH RESPECT TO SUCH COUNTERPARTY AND ANY AFFI LI ATE
OF SUCH COUNTERPARTY) .

(E) I'F THE SUPERI NTENDENT, AS LI QUI DATOR, REHABI LI TATOR OCR CONSERVATOR
FOR AN | NSURER, MAKES A TRANSFER OF ONE OR MORE NETTI NG AGREEMENTS OR
QUALI FI ED FI NANCI AL CONTRACTS, THEN THE SUPERI NTENDENT SHALL USE H S OR
HER BEST EFFORTS TO NOTI FY ANY PERSON WHO | S PARTY TO THE NETTI NG AGREE-
MENTS OR QUALI FI ED FI NANCI AL CONTRACTS OF THE TRANSFER BY 12: 00 NOON,
NEW YORK TI ME, ON THE BUSI NESS DAY FOLLOW NG THE TRANSFER.

(F) NOTW THSTANDI NG ANY OTHER PROVI SION OF TH S ARTI CLE, THE SUPER-
| NTENDENT, AS LI QUI DATOR, REHABI LI TATOR OR CONSERVATOR FOR AN | NSURER,
MAY NOT AVO D A TRANSFER OF MONEY OR OTHER PROPERTY ARI SI NG UNDER OR I N
CONNECTI ON W TH A NETTI NG AGREEMENT OR QUALI FI ED FI NANCI AL CONTRACT, OR
ANY SECURI TY ARRANGEMENT RELATI NG TO A NETTI NG AGREEMENT OR QUALI FI ED
FI NANCI AL CONTRACT, THAT IS MADE BEFORE THE COMVENCEMENT OF A LI QU -
DATI ON, REHABI LI TATION OR CONSERVATI ON PROCEEDI NG UNDER THI S ARTI CLE,
EXCEPT THAT A TRANSFER MAY BE AVO DED UNDER SECTI ON SEVEN THOUSAND FOUR
HUNDRED TWENTY-FI VE OF TH S CHAPTER | F THE TRANSFER WAS MADE W TH ACTUAL
I NTENT TO HI NDER, DELAY OR DEFRAUD THE | NSURER, THE SUPERI NTENDENT, AS
LI QUI DATOR, REHABI LI TATOR OR CONSERVATOR OF THE |INSURER, ANY OTHER
RECEI VER APPO NTED FOR THE | NSURER, OR EXI STI NG OR FUTURE CREDI TORS.

(G (1) IN EXERC SING ANY RI GHTS OF DI SAFFI RVANCE OR REPUDI ATI ON OF A
LI QUI DATOR, REHABI LI TATOR OR CONSERVATOR WTH RESPECT TO ANY NETTI NG
AGREEMENT OR QUALIFIED FINANCIAL CONTRACT TO VWHICH AN INSURER IS A
PARTY, THE SUPERI NTENDENT, AS LI QUI DATOR, REHABI LI TATOR OR CONSERVATOR
FOR THE | NSURER SHALL El THER: (A) DI SAFFI RM OR REPUDI ATE ALL NETTI NG
AGREEMENTS AND QUALI FI ED FI NANCI AL CONTRACTS BETWEEN A COUNTERPARTY OR
ANY AFFI LI ATE OF SUCH COUNTERPARTY AND THE | NSURER THAT | S THE SUBJECT
OF THE PROCEEDI NG OR (B) DI SAFFIRM OR REPUDI ATE NONE OF THE NETTING
AGREEMENTS AND QUALI FI ED FI NANCI AL CONTRACTS REFERRED TO | N SUBPARAGRAPH
(A) OF TH S PARAGRAPH (W TH RESPECT TO SUCH PERSON OR ANY AFFI LI ATE OF
SUCH PERSQON) .

(2) NOTW THSTANDI NG ANY OTHER PROVI SION OF THI' S ARTI CLE, ANY CLAIM OF
A COUNTERPARTY AGAI NST THE ESTATE AR SI NG FROM THE SUPERI NTENDENT' S
DI SAFFI RMANCE OR REPUDI ATI ON OF A NETTI NG AGREEMENT OR QUALI FI ED FI NAN-
Cl AL CONTRACT THAT HAS NOT BEEN PREVI QUSLY AFFI RVED | N THE LI QUI DATI ON
PROCEEDI NG OR I N THE | MVEDI ATELY PRECEDI NG REHABI LI TATI ON PROCEEDI NG
SHALL BE DETERM NED AND SHALL BE ALLOAED OR DI SALLONED: (A) AS IF THE
CLAI M HAD ARI SEN BEFORE THE DATE OF THE FILING OF THE APPLI CATION FOR
LIQUI DATION, OR (B) |IF A REHABILITATI ON PROCEEDI NG | S CONVERTED TO A
LI QUI DATI ON PROCEEDI NG AS | F THE CLAIM HAD ARI SEN BEFORE THE DATE OF
THE FI LI NG OF THE APPLI CATI ON FOR REHABI LI TATI ON.

(3) THE AMOUNT OF THE CLAIM IDENTIFIED |IN PARAGRAPH TWO OF THI' S
SUBSECTI ON SHALL BE THE ACTUAL DI RECT COVPENSATORY DAMAGES DETERM NED AS
OF THE DATE OF THE DI SAFFI RVANCE OR REPUDI ATI ON OF THE NETTI NG AGREEMENT
OR QUALI FI ED FI NANCI AL CONTRACT.

(H ALL RIGHTS OF A COUNTERPARTY UNDER THI S ARTI CLE SHALL APPLY TO A
NETTI NG AGREEMENT AND A QUALIFI ED FI NANCI AL CONTRACT ENTERED | NTO ON
BEHALF OF OR ALLOCATED TO (1) THE GENERAL ACCOUNT OF THE |INSURER, OR
(2) A SEPARATE ACCOUNT OF THE INSURER | F THE ASSETS OF THE SEPARATE
ACCOUNT ARE AVAI LABLE ONLY TO A COUNTERPARTY TO A NETTI NG AGREEMENT AND
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A QUALI FI ED FI NANCI AL CONTRACT ENTERED | NTO ON BEHALF OF, OR ALLOCATED
TO, THAT SEPARATE ACCOUNT

S 2. This act shall take effect inmediately; provided, however, the
provi sions of section 7437 of the insurance |aw, as added by section one
of this act shall only apply to a liquidation, rehabilitation or conser-
vation proceedi ng that commences under article 74 of the insurance |aw
on or after such effective date.



