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STATE OF NEW YORK

6003
2009- 2010 Regul ar Sessi ons
I N SENATE
June 19, 2009

Introduced by Sen. SCHNEIDERVAN -- (at request of the O fice of Court
Adm ni stration) -- read twice and ordered printed, and when printed to
be conmmitted to the Cormittee on Rul es

AN ACT to anend the civil practice law and rules, in relation to service
of papers by electronic neans; to anend chapter 367 of the |aws of
1999 anending the civil practice law and rules and the judiciary |aw
relating to authorization of pilot prograns permtting use of facsim
ile transm ssion or electronic means to comence an action or specia
proceeding, in relation to filing by electronic nmeans; to repea
subdivision (c) of section 6 of such chapter relating thereto; and
providing for the repeal of certain provisions upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 7 of subdivision (b) of rule 2103 of the civil
practice | aw and rules, as added by chapter 367 of the laws of 1999, s
amended to read as foll ows:

7. by transmtting the paper to the attorney by el ectronic means where
and in the manner authorized by the chief adm nistrator of the courts by
rule AND, UNLESS SUCH RULE SHALL OTHERW SE PROVI DE, SUCH TRANSM SSI ON
SHALL BE upon the party's witten consent. The subject matter heading
for each paper sent by electronic neans nust indicate that the matter
being transmtted electronically is related to a court proceeding.

S 2. Subdivisions (a) and (b) of section 6 of chapter 367 of the | aws
of 1999, anending the civil practice law and rules and the judiciary |aw
relating to authorization of pilot progranms permtting use of facsimle
transm ssion or electronic neans to commence an action or special
proceedi ng, subdivision (a) as anmended by chapter 369 of the |aws of
2007 and subdivision (b) as anmended by chapter 504 of the |aws of 2005,
are amended to read as foll ows:

(a) Notwi t hstandi ng any other provision of law, the chief admnistra-
tor of the courts, with the approval of the adm nistrative board of the

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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courts, may promulgate rules authorizing [an experinmental] A program
[for the commencenent by facsimle transm ssion or by] IN THE USE OF
FACSI M LE TRANSM SSI ON AND el ectronic nmeans |IN THE SUPREME COURT, THE
ClVIL COURT OF THE CI TY OF NEW YORK, SURROGATE S COURTS AND THE COURT OF
CLAIMS, FOR (I) THE COMMENCEMENT of civil actions and proceedings [in
the suprenme court of Al bany, Monroe, Wstchester, New York, Bronx, Erie,
Ki ngs, Queens, Richnond, Nassau, Suffolk, N agara, Broone, Essex, Onon-
daga, Sullivan, and Livingston counties, the New York court of clains,
the civil court of the city of New York, and the surrogate's court of
Chaut auqua, Erie, Mnroe, Queens and Suffolk counties], AND (I1) THE
FI LI NG AND SERVI CE OF PAPERS | N PENDI NG ACTI ONS AND PROCEEDI NGS.

(b) [Participation] (A) EXCEPT AS OTHERW SE PROVI DED | N PARAGRAPH (B)
OF THIS SUBDIVISION, PARTICIPATION in this programshall be strictly
voluntary, and will take place only upon consent OF ALL PARTIES IN THE
ACTI ON OR SPECI AL PROCEEDI NG EXCEPT THAT A PARTY'S FAI LURE TO CONSENT
TO PARTI Cl PATI ON SHALL NOT BAR ANY OTHER PARTY TO THE ACTI ON OR PROCEED-
| NG FROM FI LI NG AND SERVI NG PAPERS BY FACSIM LE TRANSM SSION OR ELEC
TRONIC MEANS UPON THE COURT OR ANY OTHER PARTY TO SUCH ACTI ON OR
PROCEEDI NG WHO HAS CONSENTED TO PARTI Cl PATI ON. COMMVENCEMENT OF AN ACTI ON
BY ELECTRONI C MEANS OR BY FACSI M LE TRANSM SSI ON SHALL NOT REQUIRE THE
CONSENT OF ANY OTHER PARTY.

(B) IN THE RULES PROMULGATED PURSUANT TO SUBDIVISION (A) OF TH'S
SECTION, THE CH EF ADM NI STRATOR MAY ELIM NATE THE REQUI REMENT OF
CONSENT TO PARTI CI PATION IN TH S PROGRAM | N:

1. THE SUPREME COURT OF NEW YORK COUNTY I N THE FOLLOW NG CLASSES OF
CASES PROVI DED THAT THE AMOUNT I N CONTROVERSY (EXCLUSIVE OF PUN TIVE
DAMAGES, | NTEREST, COSTS, DI SBURSEMENTS AND COUNSEL FEES CLAIMED) IS
OVER $100, 000:

(1) BREACH OF CONTRACT (REGARDLESS OF AMOUNT | N CONTROVERSY) OR FI DU
Cl ARY DUTY, FRAUD, M SREPRESENTATI ON, BUSI NESS TORT (| NCLUDI NG BUT NOT
LI M TED TO ACTI ONS | NVOLVI NG CLAI M5 OF UNFAI R COWPETI TION), OR STATUTORY
AND/ OR COMMON LAW VI OLATI ON WHERE THE BREACH OR VI OLATION IS ALLEGED TO
ARISE OUT OF BUSINESS DEALINGS (I NCLUDI NG BUT NOT LIM TED TO SALES OF
ASSETS OR SECURI TI ES; CORPORATE RESTRUCTURI NG PARTNERSHI P, SHAREHOLDER,
JO NT VENTURE, AND OTHER BUSI NESS AGREEMENTS; TRADE SECRETS; RESTRI CTI VE
COVENANTS; AND EMPLOYMENT AGREEMENTS NOT | NCLUDI NG CLAIMS THAT PRI NCI -
PALLY | NVOLVE ALLEGED DI SCRI M NATORY PRACTI CES);

(1) TRANSACTI ONS GOVERNED BY THE UNI FORM COMVERCI AL CODE ( EXCLUSI VE
OF THOSE CONCERNI NG | NDI VI DUAL COOPERATI VE OR CONDOM NI UM UNI TS) ;

(1'1'1) TRANSACTIONS | NVOLVI NG COWERCI AL REAL PROPERTY, | NCLUDI NG
YELLOASTONE | NJUNCTI ONS AND EXCLUDI NG ACTI ONS FOR THE PAYMENT OF RENT
ON\LY;

(1V) SHAREHOLDER DERI VATI VE ACTIONS, W THOUT CONSI DERATION OF THE
MONETARY THRESHOLD;

(V) COMMERCI AL CLASS ACTIONS, W THOUT CONSI DERATI ON OF THE MONETARY
THRESHOLD,

(V1) BUSI NESS TRANSACTI ONS | NVOLVI NG OR ARI SING QUT OF DEALINGS WTH
COMMVERCI AL BANKS AND OTHER FI NANCI AL | NSTI TUTI ONS;

(M 1) INTERNAL AFFAI RS OF BUSI NESS ORGANI ZATI ONS;

(M 11) MALPRACTI CE BY ACCOUNTANTS OR ACTUARI ES, AND LEGAL MALPRACTI CE
ARI SI NG QUT OF REPRESENTATI ON | N COMVERCI AL MATTERS;

(1 X) ENVI RONVENTAL | NSURANCE COVERAGE;

COMVERCI AL | NSURANCE COVERAGE (I NCLUDI NG BUT NOT LI M TED TO DI REC-
TORS AND OFFI CERS, ERRORS AND OM SSIONS, AND BUSINESS | NTERRUPTI ON
COVERAGE) ;
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(XI) DISSOLUTION OF CORPCRATIONS, PARTNERSHI PS, LIMTED LIABILITY
COVPANI ES, LIM TED LI ABILITY PARTNERSH PS AND JO NT VENTURES, W THOUT
CONS| DERATI ON OF THE MONETARY THRESHOLD;, AND

(XI'1) APPLI CATI ONS TO STAY OR COVPEL ARBI TRATI ON AND AFFI RM OR DI SAF-
FI RM ARBI TRATI ON AWARDS AND RELATED | NJUNCTI VE RELI EF PURSUANT TO ARTI -
CLE 75 OF THE G VIL PRACTI CE LAW AND RULES | NVOLVI NG ANY OF THE FOREGO-
I NG ENUMERATED COMVERCI AL | SSUES, W THOUT CONSI DERATI ON OF THE MONETARY
THRESHOLD.

PROVI DED, HOWEVER, THE FOLLOW NG CASES ARE NOT | NCLUDED:

(1) ACTIONS TO COLLECT PROFESSI ONAL FEES;

(I'l') ACTIONS SEEKI NG A DECLARATORY JUDGMVENT AS TO | NSURANCE COVERAGE
FOR PERSONAL | NJURY OR PROPERTY DANAGE;

(1'1'l') RESIDENTI AL REAL ESTATE DI SPUTES, | NCLUDI NG LANDLORD- TENANT
MATTERS, AND COMVERCI AL REAL ESTATE DI SPUTES | NVOLVI NG THE PAYMENT OF
RENT ONLY;

(1'V) PROCEEDI NGS TO ENFORCE A JUDGVENT REGARDLESS OF THE NATURE OF THE
UNDERLYI NG CASE;

(V) FI RST- PARTY | NSURANCE CLAI MS AND ACTIONS BY |INSURERS TO COLLECT
PREM UMS OR RESCI ND NON- COMMERCI AL PCLI CI ES; AND

(M) ATTORNEY MALPRACTICE ACTIONS EXCEPT AS OTHERW SE PROVI DED I N
CLAUSE (VI11) OF SUBPARAGRAPH ONE OF PARAGRAPH (B) OF THI'S SUBDI VI SI ON,
AND

2. TORT CASES I N SUPREME COURT | N WESTCHESTER COUNTY, AND

3. ONE OR MORE CLASSES OF CASES ( EXCLUDI NG MATRI MONI AL ACTI ONS AS
DEFI NED BY THE Cl VIL PRACTI CE LAW AND RULES, ELECTI ON LAW PROCEEDI NGS,
PROCEEDI NGS BROUGHT PURSUANT TO ARTICLE 78 OF THE Cl VIL PRACTI CE LAW AND
RULES, AND PROCEEDI NGS BROUGHT PURSUANT TO THE MENTAL HYG ENE LAW I N
THE SUPREME COURT OF ONE COUNTY QUTSIDE THE CITY OF NEW YORK

NOTW THSTANDI NG THE FOREGO NG THE CHI EF ADM NI STRATOR MAY NOT'  ELIM -
NATE THE REQUI REMENT OF CONSENT UNTIL AFTER HE OR SHE SHALL HAVE
CONSULTED W TH MEMBERS OF THE ORGANI ZED BAR | N ANY COUNTY IN WH CH SUCH
ELI M NATI ON  SHALL APPLY, HAVE AFFORDED THEM THE OPPORTUNI TY TO SUBM T
COMVENTS W TH RESPECT THERETO, AND HAVE CONSI DERED ANY SUCH COMVENTS.

(© WHERE THE CH EF ADM NI STRATOR ELI M NATES THE REQUI REMENT OF
CONSENT AS PROVIDED |IN PARAGRAPH (B) OF THI'S SUBDI VI SI ON, HE OR SHE
SHALL AFFORD COUNSEL AND UNREPRESENTED PARTIES THE OPPORTUNITY TO OPT
QUT O THE PROGRAM VI A PRESENTATI ON OF A PRESCRI BED FORM TO BE FI LED
WTH THE CLERK OF THE COURT WHERE THE ACTION IS PENDING SAID FORM
VWH CH SHALL NOT BE PART OF THE CASE RECORD, SHALL PERM T AN ATTORNEY OR
UNREPRESENTED PARTY TO OPT- QUT OF PARTI CI PATI ON I N THE PROGRAM UNDER ANY
OF THE FOLLOW NG C RCUMSTANCES, I N WH CH EVENT, HE OR SHE WLL NOI' BE
COVPELLED TO PARTI Cl PATE:

(1) WHERE THE ATTORNEY CERTIFIES I N GOOD FAI TH THAT HE OR SHE LACKS
THE COVPUTER HARDWARE AND/ OR CONNECTI ON TO THE | NTERNET AND/ OR SCANNER
OR OIHER DEVICE BY WH CH DOCUMENTS NMAY BE CONVERTED TO AN ELECTRONI C
FORVAT; OR

(1'l) WHERE THE ATTORNEY CERTIFIES IN GOOD FAI TH THAT HE OR SHE LACKS
THE REQUI SI TE KNOALEDGE | N THE OPERATI ON OF SUCH COVPUTERS AND/ OR SCAN-
NERS NECESSARY TO PARTI Cl PATE. FOR THE PURPOSES OF TH' S SUBPARAGRAPH
HEREI N, THE KNOALEDGE OF ANY EMPLOYEE OF AN ATTORNEY, OR ANY EMPLOYEE OF
THE ATTORNEY'S LAW FIRM OFFICE OR BUSINESS WHO | S SUBJECT TO SUCH
ATTORNEY' S DI RECTI ON, SHALL BE | MPUTED TO THE ATTORNEY; OR

(I'1'1) WHERE A PARTY | S NOT REPRESENTED BY COUNSEL, HE OR SHE CHOOSES
NOT' TO PARTI CI PATE | N THE PROGRAM
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NOTW THSTANDI NG THE FOREGO NG A COURT MAY EXEMPT ANY ATTORNEY FROM
BEI NG REQUI RED TO PARTI Cl PATE | N THE PROGRAM UPON APPLI CATION FOR SUCH
EXEMPTI ON SHON NG GOOD CAUSE THEREFOR

(D) For purposes of this section, "facsimle transm ssion" and "el ec-
tronic means" shall be as defined in subdivision (f) of rule 2103 of the
civil practice law and rul es.

S 3. Subdivision (c) of section 6 of chapter 367 of the |aws of 1999,
amending the civil practice law and rules and the judiciary law relating
to authorization of pilot prograns permtting use of facsimle trans-
m ssion or electronic neans to conmence an action or special proceeding,
i s REPEALED.

S 4. Section 10 of chapter 367 of the |aws of 1999, anending the civil
practice law and rules and the judiciary law relating to authorization
of pilot programs permtting use of facsimle transm ssion or electronic
nmeans to conmence an action or special proceeding, as separately anended
by chapters 457 and 504 of the |laws of 2005, is anended to read as
fol | ows:

S 10. This act shall take effect imrediately[; provided, however, that
the authority of the chief adm nistrator of the courts to pronul gate the
rul es authorized by section 304 and paragraph 7 of subdivision (b) of
rule 2103 of the civil practice law and rul es, as anended by section one
of this act and as added by section four of this act, respectively,
shal |l expire Septenber 1, 2009 when upon such date the anmendnents made
by such sections of this act shall be deened repeal ed; and provided
further, however, that section six of this act shall expire and be
deened repeal ed Septenber 1, 2009].

S 5. Notwithstanding any provision of law, a party shall not be
required to pay an administrative fee for the use of a credit card or
simlar device for the paynent of a fee in an action or proceeding in
which electronic filing or facsimle transmssion is wused for the
commencenent of such action or proceeding or the filing and service of
papers therein.

S 6. Not later than April 1, 2012, the chief admnistrator of the
courts shall subnmit to the |egislature, the governor and the chief judge
of the state a report evaluating the state's experience with the program
in the use of electronic neans for the commencenent of civil actions and
proceedi ngs and the service of papers therein as authorized by this act
and cont ai ni ng such recommendati ons for further |egislation as he or she
shal | deem appropri at e.

S 7. This act shall take effect on Septenber 1, 2009; provided, howev-
er, that no rul e adopted pursuant to paragraph (B) of subdivision (b) of
section 6 of chapter 367 of the |aws of 1999, as added by section two of
this act, shall take effect on the one hundred eightieth day after such
effective date, and provided that such paragraph (B) shall expire and be
deened repeal ed Septenber 1, 2012.



