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STATE OF NEW YORK

121
2009- 2010 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 7, 2009

Introduced by Sen. SAMPSON -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to creating the
prescription drug di scount program and to repeal certain provisions of
the public health law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and declaration. The Il egislature
hereby finds and declares that the high and rising cost of prescription
drugs limts access to those of limted neans. It makes it nore |likely
that they will becone eligible for Medicaid, inposing increased costs on
Medi cai d.

The legislature therefore declares that it is an appropriate public
purpose and in the public interest for New York to exercise the powers
of the state to provide its residents with neans and net hods of reducing
the high cost of prescription drugs and avoid increased costs to the
Medi caid program and that the prescription drug assistance program
created by this act is consistent with these public purposes.

The legislature further declares that the purpose of this act is to
hel p reduce the cost of and inprove access to prescription drugs, by
providing a neans to organize and thus naxim ze the narket purchasing
power of consuners to earn revenue from supplier rebates and use that
revenue to nake prescription drugs nore affordabl e.

The legislature further declares its intent that the program as a
state prescription drug assistance programand as a program to help
avoid increased costs to the Medicaid program shall be able to negoti -
ate rebates that are exenpt fromthe "best price" rule of title X X of
the federal social security act.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2. Sections 270 through 277 of article 2-A of the public health | aw
are designated title | and a newtitle heading is added to read as
fol | ows:

PREFERRED DRUG AND CLI NI CAL DRUG REVI EW PROGRANMS

S 3. Article 2-A of the public health |aw is amended by addi ng a new

title Il to read as foll ows:
TITLE 11
PRESCRI PTI ON DRUG DI SCOUNT CARD

SECTI ON 280. DEFI NI TI ONS.

280- A. PRESCRI PTI ON DRUG DI SCOUNT PROGRAM

280- B. CONTRACTS.

280- C. REBATES.

280-D. RETAIL DI SCOUNT PRI CES.

280- E. DI STRI BUTI ON OF REBATE FUNDS.

280- F. REG STRATI ON OF PARTI Cl PANTS.

280- G- EDUCATI ON AND OUTREACH.

S 280. DEFINITIONS. FOR PURPCSES OF THIS TITLE, THE FOLLOANNG TERMS
SHALL HAVE THE FOLLON NG MEANI NGS, UNLESS THE CONTEXT REQUI RES OTHER-
W SE:

1. "CONTRACTOR' IS ANY PUBLI C, PRI VATE, OR NOT- FOR-PROFI T ENTITY WTH
VH CH THE COW SSI ONER CONTRACTS FOR THE PURPOSE OF ADM NI STERI NG ANY
ELEMENT OF THE PROGRAM OR PROVI DI NG TECHNI CAL OR CLINICAL SUPPORT FOR
THE PROGRAM THERE MAY BE ONE OR MORE CONTRACTORS.

2. "COVERED DRUG' MEANS A PRESCRI PTI ON DRUG THAT | S DESI GNATED BY THE
COW SSI ONER TO BE SUBJECT TO PURCHASE BY A PARTICIPANT UNDER THE
PROGRAM UNDER SECTI ON TWD HUNDRED EI GHTY-C OF TH S TI TLE.

3. "FIDUCI ARY RELATI ONSHI P" MEANS A RELATIONSHI P I N WHI CH ONE PERSON
OR ENTITY I S UNDER A DUTY TO ACT FOR THE BENEFI T OF THE OTHER PERSON OR
ENTITY |IN THE RELATI ONSH P ON MATTERS W THI N THE SCOPE OF THE RELATI O\
SHI P, AND ONES A DUTY OF GOOD FAI TH, TRUST, CONFI DENCE, AND CANDOR TO
THE OTHER PERSON OR ENTI TY.

4. "MANUFACTURER' HAS THE SAME MEANING ASCRIBED TO SUCH TERM I N
SECTI ON NI NETEEN HUNDRED TWENTY- SEVEN OF THE FEDERAL SOCIAL SECURITY
ACT.

5. "PARTICI PANT" MEANS A NATURAL PERSON WHO MEETS THE ELI d BI LI TY
GUI DELI NES ESTABLI SHED | N SECTI ON TWO HUNDRED ElI GHTY-F OF THI'S TI TLE AND
REG STERS TO PARTI Cl PATE | N THE PROGRAM

6. "PARTIClI PATING RETAILER' MEANS ANY PERSON OR ENTITY SELLING
PRESCRI PTI ON DRUGS AT RETAIL PRI CES THAT | S REA STERED AS A PARTI Cl PAT-
| NG RETAI LER I N THE PROGRAM

7. "PROGRAM' MEANS THE PRESCRI PTI ON DRUG DI SCOUNT PROGRAM ESTABLI SHED
BY TH'S TI TLE.

8. "REBATE AGREEMENT" MEANS AN AGREEMENT EXECUTED W TH A MANUFACTURER
OR OTHER ENTITY TO PROVI DE REBATES TO THE PROGRAM PURSUANT TO TH'S
TI TLE.

S 280-A. PRESCRI PTI ON DRUG DI SCOUNT PROGRAM 1. THE PRESCRI PTI ON DRUG
DI SCOUNT PROGRAM | S HEREBY ESTABLI SHED I N THE DEPARTMENT. |TS PURPCSE
SHALL BE TO PROVIDE ACCESS TO PRESCRI PTI ON DRUGS TO PARTI Cl PANTS AT
DI SCOUNTED COST, AND TO OBTAI N APPROPRI ATE REBATES FROM MANUFACTURERS,
AS AUTHORIZED IN THI'S TITLE. FOR THE PURPOSES OF MARKETI NG AND OTHER
PURPCSES, THE COW SSI ONER MAY CHOOSE ANOTHER NAME FOR THE PROGRAM
PROVI DED, HOWEVER, THAT ANY SUCH CHANGE OF NAME SHALL NOT AFFECT THE
LEGAL DESCRI PTI ON OR | NTENT OF THE PROGRAM OR I TS EXEMPTION, |F ANy,
FROM THE "BEST PRICE' RULE OF TITLE XI X OF THE FEDERAL SOCI AL SECURI TY
ACT. THE PROGRAM SHALL BE ADM NISTERED IN A MANNER THAT MAXI M ZES
SAVI NGS FOR THE PARTI Cl PANTS CONSI STENT WTH THI'S TI TLE WHI LE M NI M ZI NG
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ANY COST TO THE STATE, | NCLUDI NG COORDI NATI NG OR COVBI NI NG ADM NI S-
TRATI ON OF ANY ASPECT OF THE PROGRAM W TH MEDI CAI D OR EPI C TO THE EXTENT
CONS| STENT W TH THE | NTERESTS OF THOSE PROGRAMS AND THEI R PARTI Cl PANTS.

2. THE COW SSI ONER MAY REQUI RE EVERY MANUFACTURER PARTI CI PATING I N A
REBATE AGREEMENT, EVERY PARTI Cl PANT AND EVERY PARTI Cl PATI NG RETAILER TO
PROVI DE ANY | NFORMATI ON, AND MAY CONDUCT SUCH AUDI TS AND | NVESTI GATI ONS,
AS REASONABLY NECESSARY FOR EFFECTI VE ADM NI STRATI ON OF THE PROGRAM ALL
I NDI VI DUAL | DENTI FYI NG | NFORVMATI ON RELATI NG TO ANY PATI ENT OR CONSUMER
ACQUI RED BY THE PROGRAM SHALL BE KEPT CONFI DENTI AL BY THE COVWM SSI ONER
AND SHALL BE USED SOLELY FOR THE PURPOSE OF ADM NI STERI NG THE PROGRAM
ANY MATTER RELATI NG TO TRADE OR COWPETI Tl VE SECRETS OF MANUFACTURERS AND
PARTI Cl PATI NG RETAI LERS, AND ANY MATTER CONCERNI NG PRI CI NG AND PRCFIT,
VHCH IS OBTAINED PURSUANT TO TH'S SUBDI VI SIQON, OR PURSUANT TO ANY
I NVESTI GATI ON OR AUDI T AUTHORI ZED PURSUANT TO THIS TITLE, OR OBTAI NED
I NDI RECTLY BY ANY OTHER AUDI TS OR | NVESTI GATI ONS, SHALL BE KEPT CONFI -
DENTI AL.

3. I'F THE | MPLEMENTATI ON OF THE PROGRAM REQUI RES ANY FEDERAL APPROVAL
OR WAI VER, THE COW SSI ONER SHALL EXPEDI TI OQUSLY APPLY FOR AND USE H S OR
HER BEST EFFORTS TO OBTAI N SUCH APPROVAL OR WAI VER, CONSI STENT WTH THI S
TI TLE AND ANY STATE LAW APPLI CABLE TO MEDI CAI D OR EPI C.

4. THE COW SSI ONER MAY MAKE REGULATIONS AND ESTABLI SH TERMS AND
CONDI TI ONS CONSI STENT WTH THIS TITLE AND OITHER APPLI CABLE LAW FOR
| MPLEMENTATI ON OF THE PROGRAM

S 280-B. CONTRACTS. 1. THE COWM SSI ONER MAY CONTRACT WTH, OR AMEND AN
EXI STING CONTRACT WTH, ONE OR MORE PUBLIC, PRI VATE, OR NOT- FOR- PROFI T
ENTI TIES TO ADM NI STER ANY AND ALL COWONENTS OF THE PROGRAM OR TO
PROVI DE TECHNI CAL OR CLI Nl CAL SUPPORT FOR THE PROGRAM

2. (A EVERY CONTRACTOR SHALL HAVE A FI DUCI ARY RELATI ONSHI P W TH AND
OBLI GATI ON TO THE COWM SSI ONER AND THE PROGRAM

(B) ALL FUNDS RECEI VED BY ANY CONTRACTOR I N RELATION TO THE PROGRAM
SHALL BE RECElI VED BY THE CONTRACTOR SOLELY ON BEHALF OF THE PROGRAM FOR
USE OR DI STRI BUTI ON ONLY PURSUANT TO THI'S TI TLE, | NCLUDI NG THE CONTRAC-
TOR' S CONTRACT WTH THE COW SSI ONER;, EXCEPT FOR ANY PAYMENT EXPRESSLY
PROVI DED FOR IN THE CONTRACT TO COWENSATE THE CONTRACTOR FOR |ITS
SERVI CES. THE CONTRACTOR SHALL ACCOUNT TO THE COWM SSI ONER FOR ALL FUNDS
RECEI VED AND PROCESSED BY THE CONTRACTOR | N RELATI ON TO THE PROGRAM THE
COMWM SSI ONER  AND THE COWTROLLER SHALL HAVE ACCESS TO ALL BOOKS AND
RECORDS OF THE CONTRACTOR I N RELATI ON TO THE PROGRAM

(© THE CONTRACTOR SHALL DI SCLOSE TO THE COMW SSI ONER AND THE COWP-
TROLLER THE TERMS AND CONDI TI ONS OF ANY CONTRACT OR ARRANGEMENT BETWEEN
THE CONTRACTOR AND ANY PARTY RELATI NG TO THE PROGRAM

S 280-C. REBATES. 1. THE COWM SSI ONER SHALL ENTER | NTO AGREEMENTS W TH
MANUFACTURERS TO ACH EVE REBATES FROM MANUFACTURERS FOR THEIR DRUG
PRODUCTS PURCHASED BY PARTI Cl PANTS THROUGH THE PROGRAM

2. THE COW SSI ONER SHALL USE BEST EFFORTS TO MAXIM ZE THE LEVEL OF
REBATES OBTAI NED FROM MANUFACTURERS TO THE EXTENT ALLOMBLE BY LAW OR
REGULATI ON. THE COW SSI ONER MAY SEEK ANY FEDERAL APPROVAL NEEDED TO
ENSURE REBATES RECEI VED UNDER THI S PROGRAM ARE EXCLUDED FROM THE DEFI -
NI TION OF "BEST PRI CE' UNDER SECTI ON NI NETEEN HUNDRED TWENTY- SEVEN OF
THE FEDERAL SOCI AL SECURI TY ACT.

3. TO ADVANCE THE PURPCSES OF THE PROGRAM THE COWM SSI ONER MAY  COOR-
DI NATE NEGOTI ATI ONS UNDER THE PROGRAM W TH GOVERNMENTAL AND NON- GOVERN-
MENTAL ENTITIES, IN TH S STATE OR ELSEWHERE.

4. THE COWMM SSI ONER SHALL DESI GNATE DRUGS TO BE SUBJECT TO PURCHASE BY
PARTI Cl PANTS UNDER THE PROGRAM THE COW SSI ONER MAY LIM T DESI GNATI ON
UNDER THE PROGRAM TO DRUGS COVERED BY A REBATE AGREEMENT.
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5. THE COW SSI ONER MAY SEEK SUPPLEMENTAL REBATES FROM MANUFACTURERS
CONS| STENT W TH THOSE REBATES PROVI DED TO THE MEDI CAl D PROGRAM FOR DRUGS
ON THE PREFERRED DRUG LI ST PURSUANT TO TITLE ONE OF THI'S ARTICLE. IN
EXCHANGE FOR THE PROVI SI ON OF SUCH REBATES, THE COWM SSI ONER MAY DESI G
NATE SUCH DRUGS AS PREFERRED DRUGS | N PROGRAM MARKETI NG AND EDUCATI ONAL
ACTIVITIES AND MATERIALS. THE COMWM SSIONER IS AUTHORIZED TO LIMT
PROGRAM COVERAGE OF DRUGS I N THERAPEUTIC CLASSES |NCLUDED IN THE
PREFERRED DRUG PROGRAM TO THOSE ON THE PREFERRED DRUG LI ST.

S 280-D. RETAIL DI SCOUNT PRICES. 1. A PERSON OR ENTITY MAY BECOVE A
PARTI Cl PATING RETAILER BY AGREEING TO THE TERMS AND CONDI TI ONS OF
PROGRAM PARTI Cl PATI ON, AND MEETI NG QUALI FI CATI ONS, AS ESTABLI SHED BY THE
COW SSI ONER.  THE COWMM SSI ONER MAY REQUI RE PERI ODI C RE- REG STRATI ON.

2. A PARTI Cl PATI NG RETAI LER MAY NOT CHARGE A PARTI CI PANT A PRI CE FOR A
COVERED DRUG VHICH | S HHGHER THAN THE AMOUNT PAID BY THE MEDI CAlID
PROGRAM PURSUANT TO SECTI ON THREE HUNDRED SI XTY- SEVEN-A OF THE SOCI AL
SERVI CES LAW LESS THE APPLI CABLE REBATE AMOUNT ADVANCED BY THE PROGRAM
I N ACCORDANCE W TH SECTI ON TWO HUNDRED EI GHTY-E OF THI' S TI TLE.

S 280-E. DI STRI BUTI ON OF REBATE FUNDS. 1. THE APPROPRI ATE CONTRACTOR
SHALL EXPEDI TI QUSLY MAKE PAYMENTS TO PARTI Cl PATING RETAILERS FOR THE
ESTI MATED REBATE AMOUNTS, RELATI NG TO COVERED DRUGS DI SPENSED BY PARTI C-
| PATI NG RETAI LERS TO PROGRAM PARTI Cl PANTS, SUBJECT TO SUBSEQUENT RECON-
Cl LI ATI ON AGAI NST ACTUAL REBATES COLLECTED FROM MANUFACTURERS. RECONCI L-
| ATI ON SHALL NOT REQUI RE RECOUPMENT FROM OR PAYMENTS TO PARTI Cl PANTS OR
PARTI Cl PATI NG RETAILERS FOR PREVI QUS PURCHASES UNDER THE PROGRAM BUT
MAY | NCLUDE, AS APPROPRI ATE, PROVI SI ON FOR ADJUSTMENT AGAI NST ESTI MATED
REBATE AMOUNTS FACTORED | NTO FUTURE PRI CES TO BE PAI D BY PARTI Cl PANTS.

2. THE COW SSI ONER MAY NMAKE ARRANGEMENTS W TH MANUFACTURERS CONCERN-
I NG THE TIM NG OR STRUCTURE OF THE REBATE PAYMENTS AS IN H'S OR HER
DETERM NATI ON SHALL BEST FACI LI TATE LONER PRI CES FOR PARTI Cl PANTS, EXPE-
DI TI QUS PAYMENT OF REBATES AND EFFI Cl ENT ADM NI STRATI ON OF THE PROGRAM

S 280-F. REG STRATION OF PARTICI PANTS. 1. TO BE ELIG BLE TO BE A
PARTI Cl PANT, A PERSON SHALL BE A RESI DENT OF NEW YORK, REGARDLESS OF
AGE, WHO HAS A HOUSEHOLD | NCOVE EQUAL TO OR LESS THAN THE GREATER CF (A)
THREE HUNDRED FI FTY PERCENT OF THE FEDERAL POVERTY LEVEL FOR A HOUSEHOLD
OF THAT SI ZE (AS DEFI NED AND UPDATED BY THE UNI TED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVI CES); OR (B) THE I NCOVE ELI G BILITY LEVELS ESTAB-
LI SHED UNDER SUBDI VI SION ONE OR TWO OF SECTI ON TWO HUNDRED FORTY- TWO OF
THE ELDER LAW |S NOT IN RECEIPT O MEDICAID, AND MEETS SUCH OTHER
REQUI REMENTS AS THE COW SSI ONER MAY ESTABLI SH CONSI STENT WTH THI' S
TI TLE. ANY PERSON ENROLLED IN THE PRESCRI PTI ON DRUG DI SCOUNT PROGRAM
UNDER SECTI ON TWO HUNDRED EI GHTY-H OF THI S ARTI CLE SHALL BE ELI G BLE TO
BE A PARTI CI PANT UNDER THI S PROGRAM

2. ANY PERSON ELI G BLE TO BE A PARTI Cl PANT MAY BECOVE A PARTI Cl PANT | N
THE PROGRAM BY REQ STERI NG W TH THE PROGRAM  ANY PERSON ENROLLED I N THE
PRESCRI PTI ON DRUG DI SCOUNT PROGRAM UNDER SECTI ON TWO HUNDRED El GHTY-H OF
TH' S ARTI CLE SHALL AUTOVATI CALLY BE REG STERED BY THE COWMM SSIONER | N
TH S PROGRAM

3. THE COW SSI ONER SHALL ADVI SE EACH APPLI CANT THAT THE PROGRAM DOES
NOT APPLY TO ANY PRESCRI PTI ON DRUG PURCHASE FOR WHI CH RElI MBURSEMENT (I N
VHOLE OR I N PART) | S PROVI DED BY ANY THI RD- PARTY PAYER. THE COWM SSI ONER
MAY REQUI RE PERI ODI C RE- REG STRATI ON AND MAY REQUI RE THE PARTI CI PANT TO
| NFORM THE PROGRAM OF ANY CHANGE IN THE | NFORVMATION PROVIDED. THE
COW SSI ONER  SHALL MAKE THE APPLI CATI ON PROCESS AS SI MPLE AS REASONABLY
PCSSI BLE TO MAXI M ZE PARTI Cl PATI ON I N THE PROGRAM CONSI STENT W TH PROPER
ADM NI STRATION OF THI'S TI TLE.
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4. THE COW SSI ONER SHALL REVI EW ALL APPLI CATI ONS TO DETERM NE | F THE
APPLI CANT APPEARS TO MEET THE ELI GBI LI TY REQUI REMENTS FOR THE FAM LY
HEALTH PLUS PROGRAM UNDER SECTI ON THREE HUNDRED SI XTY-NI NE-EE OF THE
SOCI AL SERVICES LAW THE CHI LD HEALTH | NSURANCE PROGRAM UNDER SECTI ON
TVENTY- FI VE HUNDRED TEN AND TWENTY- FI VE HUNDRED ELEVEN OF THI S CHAPTER
OR MEDI CAL ASSI STANCE UNDER ARTI CLE FI VE OF THE SOClI AL SERVI CES LAW | F
THE APPLI CANT DOES APPEAR TO MEET ELI A BI LI TY REQUI REMENTS FOR ANY OF
THOSE PROGRAMS, THE COMM SSI ONER SHALL, | N ADDI TI ON TO ANY OTHER ACTI ONS
TAKEN UNDER THI' S TI TLE, PROVIDE THE APPLICANT WTH | NFORVATION AND
ENROLLMENT MATERI AL ABOUT SUCH OTHER PROGRAM HOWEVER, THE COVM SSI ONER
SHALL REGQ STER THE APPLI CANT UNDER THIS SECTION IF THE APPLICANT IS
OTHERW SE ELI G BLE.

S 280-G EDUCATI ON AND OQUTREACH. THE COWM SSI ONER SHALL CONDUCT EDUCA-
TION AND OUTREACH TO PROMOTE THE PROGRAM AND TO ENCOURAGE ELI G BLE
PERSONS AND ENTI TI ES TO BECOVE PARTI Cl PANTS AND PARTI Cl PATI NG RETAI LERS

S 4. Section 280 of the public health |aw, as added by section 75 of
part C of chapter 58 of the |laws of 2008, is renunbered section 280-h,
and amended to read as foll ows:

S 280-h. Prescription drug discount program 1. The prescription drug
di scount programis hereby established in the departnent. The drug
di scount card shall be available to any resident between the ages of
fifty and sixty-four, and any resident of any age who has been deter-
mned to neet the disability criteriain 20 CF.R S 404. 1505, who:
neets the incone eligibility | evels established under subdivision one or
two of section two hundred forty-two of the elder law, is not in receipt
of medi cal assistance under title eleven of article five of the socia
services law. The drug discount card shall offer discounts on drug
pur chases which are not covered by other public or private third party
paynment sources. Provi ded, however, that participation by a provider
pharmacy and drug nmanufacturers shall be voluntary and rei nbursenent to
the provider pharnmacy under the drug discount card program shall be
adj udi cated and paid within two busi ness days for any rebates, dispens-
ing fees and drug costs not paid by the resident eligible for such
program at the point of sale.

2. THE COW SSI ONER SHALL, AS EXPEDI TI QUSLY AS PGCSSI BLE, | NTEGRATE THE
OPERATI ON OF THE PRESCRI PTI ON DRUG DI SCOUNT PROGRAM UNDER THI'S SECTI ON
WTH THE PRESCRI PTION DRUG DI SCOUNT PROGRAM UNDER SECTI ON TWDO HUNDRED
ElGHTY-A OF THHS ARTICLE. VWHEN THE COW SSIONER BEG NS REGQ STERI NG
PARTI Cl PANTS UNDER SECTI ON TWO HUNDRED ElI GHTY-A OF THI S ARTI CLE, HE OR
SHE SHALL CEASE ENROLLI NG PARTI Cl PANTS UNDER THI S SECTI ON. ANY PERSON
ENRCLLED | N THE PROGRAM UNDER THI S SECTI ON SHALL BE AUTOVATI CALLY REQ S-
TERED BY THE COW SSIONER IN THE PROGRAM UNDER SECTI ON TWDO HUNDRED
El GHTY-A OF TH S ARTI CLE

S 5. Section 280-h of the public health aw, as anmended by section
four of this act, is REPEALED

S 6. Severability. If any clause, sentence, paragraph, section or part
of title 1l of article 2-A of the public health law as enacted by this
act or any application thereof shall be adjudged by any court of conpe-
tent jurisdiction to be invalid, or ruled by any appropriate federa
agency to violate or be inconsistent with any applicable federal |aw or
regul ation, the judgnent or ruling shall not affect, inpair or invali-
date the remai nder thereof, but shall be confined in its operation to
the cl ause, sentence, paragraph, section or part of that title or appli-
cation thereof directly involved in the controversy or matter in which
the judgnent or ruling shall have been rendered.

S 7. This act shall take effect imediately; provided, however that:
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(a) the anendnents to article 2-A of the public health Iaw nade by
sections two and four of this act shall not affect the repeal of such
article and shall be deened repeal ed therewth;

(b) section 280-a of the public health | aw as added by secion three
and section five of this act shall take effect on the one hundred eight-
ieth day after this act shall have becone a | aw

(c) any rebate paynent due from any drug manufacturer and any
rei mbursenent due under section 280-h of the public health | aw shall be
pai d notw t hstandi ng the repeal of section 280-h nade by section five of
this act; and

(d) the anendnents to article 2-A of the public health Iaw nade by
section three of this act shall survive the expiration and repeal of
such article as provided in section 79 of part C of chapter 58 of the
| aws of 2005, as anended.



