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STATE OF NEW YORK

S. 7740 A. 10984
SENATE- ASSEMBLY
May 5, 2010

IN SENATE -- Introduced by Sen. HASSELL-THOWSON -- read tw ce and
ordered printed, and when printed to be commtted to the Commttee on
Judi ci ary

IN ASSEMBLY -- Introduced by M of A PAULIN -- read once and referred
to the Comrmittee on Judiciary

AN ACT to amend the donestic relations law, in relation to interim
spousal support and post-marital incone obligations; and to repeal

certain provisions of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 6 of part B of section 236 of the donmestic
relations |law is REPEALED and a new subdivision 6 is added to read as
foll ows:

6. |INTERIM SPOUSAL SUPPORT AND POST-MARI TAL | NCOVE OBLI GATI ON. A.
EXCEPT WHERE THE PARTI ES HAVE ENTERED | NTO AN AGREEMENT PURSUANT TO
SUBDIVISION THREE OF TH'S PART PROVI DI NG FOR ALI MONY, MAI NTENANCE OR
POST- MARI TAL | NCOVE, | N ANY MATRI MONI AL ACTION THE COURT MAY ORDER
| NTERIM SPOUSAL SUPPORT |IN SUCH AMOUNT AS JUSTICE REQUI RES, HAVI NG
REGARD FOR THE STANDARD OF LI VI NG OF THE PARTI ES ESTABLI SHED DURI NG THE
MARRI AGE, WHETHER THE PARTY |I N WHOSE FAVOR | NTERI M SPOUSAL SUPPORT | S
GRANTED LACKS SUFFI Cl ENT PROPERTY AND | NCOVE TO PROVIDE FOR HS OR HER
REASONABLE NEEDS AND WHETHER THE OTHER PARTY HAS SUFFI Cl ENT PROPERTY OR
| NCOVE TO PROVI DE FOR THE REASONABLE NEEDS OF THE OTHER AND THE Cl RCUM
STANCES OF THE CASE AND OF THE RESPECTI VE PARTI ES. SUCH ORDER SHALL BE
EFFECTI VE AS CF THE DATE OF THE APPLI CATI ON THEREFOR, AND ANY RETROAC-
TIVE AMOUNT OF | NTERI M SPOUSAL SUPPORT DUE SHALL BE PAID I N ONE SUM OR
PERI ODI C SUMS, AS THE COURT SHALL DI RECT.

B. (1) EXCEPT WHERE THE PARTI ES HAVE ENTERED | NTO AN AGREEMENT PURSU
ANT TO SUBDI VI SI ON THREE OF THI' S PART PROVI DI NG FOR ALI MONY, MAI NTENANCE
OR POST- MARI TAL | NCOVE, THE COURT SHALL MAKE | TS AWARD FOR POST- MARI TAL
| NCOVE PURSUANT TO THE PROVI SI ONS OF TH S PARAGRAPH.

(2) FOR PURPCSES OF THI'S SUBDI VI SI ON, THE FOLLOW NG DEFI NI TI ONS SHALL
BE USED:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) "POST-MARI TAL | NCOVE OBLIGATION' SHALL MEAN THE SUM DERI VED BY
ADDI NG THE AMOUNT DETERM NED BY THE APPL| CATI ON OF SUBPARAGRAPH THREE OF
TH S PARAGRAPH FOR THE DURATI ONAL PERI OD DETERM NED BY THE APPLI CATI ON
OF SUBPARAGRAPH FOUR OF THI S PARAGRAPH.

(B) "POST-MARI TAL | NCOVE" SHALL MEAN A SUM TO BE PAI D PURSUANT TO A
FI NAL COURT CORDER OR DECREE DI SSOLVI NG OR ANNULLI NG A MARRI AGE, DECLAR-
ING THE NULLITY O A MARRIAGE, OR A VALID AGREEMENT, BETWEEN THE
PARTI ES, BY ONE PARTY TO THE OTHER

(O "INCOVE" SHALL MEAN:

(1) ALL FORMS OF I NCOVE AS DEFINED IN THE CH LD SUPPORT STANDARDS ACT
AND CODIFIED IN SECTION TWO HUNDRED FORTY OF THI S ARTI CLE AND SECTI ON
FOUR HUNDRED THI RTEEN OF THE FAM LY COURT ACT,;

(1) 1 NCOVE FROM | NCOVE PRODUCI NG PROPERTY DI STRIBUTED OR TO BE
DI STRI BUTED PURSUANT TO SUBDI VI SION FI VE OF TH S PART.

(D) "SELF-SUPPORT RESERVE' SHALL MEAN THE SELF- SUPPORT RESERVE AS | S
DEFI NED I N THE CH LD SUPPCRT STANDARDS ACT AND CODI FIED IN SECTION TWO
HUNDRED FORTY OF THI S ARTI CLE AND SECTI ON FOUR HUNDRED THI RTEEN OF THE
FAM LY COURT ACT.

(E) "PAYOR' SHALL MEAN THE SPOUSE W TH THE HI GHER | NCOVE.

(F) "PAYEE" SHALL MEAN THE SPOUSE W TH THE LOWER | NCOME.

(G "LENGIH OF MARRI AGE" SHALL MEAN THE PERIOD FROM THE DATE OF
MARRI AGE UNTI L THE DATE OF COMMENCEMENT OF ACTI ON.

(3) THE AMOUNT OF THE POST- MARI TAL | NCOVE OBLI GATI ON FOR ALL PARTI ES
SHALL BE DETERM NED | N ACCOCRDANCE W TH THE PROVISIONS OF TH' S SUBPARA-
GRAPH:

(A) WHERE THE PAYOR S INCOVE |I'S UP TO AND | NCLUDI NG FI VE HUNDRED THOU-
SAND DCLLARS:

(1) THE COURT SHALL DETERM NE THE | NCOVE OF EACH PARTY.

(1) THE COURT SHALL SUBTRACT TWENTY PERCENT OF THE | NCOVE OF THE
PAYEE FROM THI RTY PERCENT OF THE INCOVE UP TO FIVE HUNDRED THOUSAND
DOLLARS OF THE PAYOR

(1) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S | NCOVE UP
TO AND | NCLUDI NG FI VE HUNDRED THOUSAND DOLLARS AND ALL OF THE PAYEE' S
I NCOVE BY FORTY PERCENT.

(1'V) THE COURT SHALL SUBTRACT THE | NCOVE OF THE PAYEE FROM THE AMOUNT
DERI VED FROM SUBCLAUSE (111) OF THI S CLAUSE.

(V) THE AMOUNT OF THE POST- MARI TAL | NCOVE OBLIGATION SHALL BE THE
LONER OF THE AMOUNTS DETERM NED BY SUBCLAUSES (11) AND (IV) OF TH' S
CLAUSE; |F THE AMOUNT DETERM NED BY SUBCLAUSE (1V) OF THIS CLAUSE 1S
LESS THAN OR EQUAL TO ZERO, THE AMOUNT SHALL BE ZERO DCLLARS.

(B) WHERE THE |INCOVE OF THE PAYOR EXCEEDS FI VE HUNDRED THOUSAND
DOLLARS:

(1) THE COURT SHALL DETERM NE THE AMOUNT OF POST- MARI TAL | NCOVE OBLI -
GATION FOR THAT PORTI ON OF THE PAYOR S I NCOVE THAT IS UP TO AND | NCLUD-
I NG FI VE HUNDRED THOUSAND DCLLARS ACCORDING TO CLAUSE (A) OF TH'S
SUBPARAGRAPH, AND FOR THE PAYOR S | NCOVE | N EXCESS OF FI VE HUNDRED THOU-
SAND DOLLARS, THE COURT SHALL DETERM NE ANY ADDI TI ONAL POST- MARI TAL
I NCOVE OBLI GATI ON THROUGH CONSI DERATI ON OF THE FOLLOW NG FACTORS:

(A) THE DURATI ON OF THE MARRI AGE;

(B) THE EXTREME DI FFERENCES I N THE | NCOVES OF THE PARTI ES;

(© THE STANDARD OF LIVING OF THE PARTIES ESTABLISHED DURI NG THE
MARRI AGE;

(D) THE AGE AND HEALTH OF THE PARTI ES;

(E) THE PRESENT AND FUTURE EARNI NG CAPACI TY OF THE PARTI ES;

(F) THE NEED OF ONE PARTY TO | NCUR EDUCATI ON OR TRAI NI NG EXPENSES;

(G THE WASTEFUL DI SSI PATI ON OF MARI TAL PROPERTY;
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THE TRANSFER OR ENCUMBRANCE MADE | N CONTEMPLATI ON OF A MATRI MONI AL
ACTI ON W THOUT FAI R CONSI DERATI ON;

(1) THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- DI VORCE SEPARATE HOUSEHOLD;

(J) ACTS BY ONE PARTY AGAI NST ANOTHER THAT CONSTI TUTE EGREG QUS FAULT
LI KELY TO SHOCK THE CONSCI ENCE;

(K) THE AVAI LABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE PARTI ES;

(L) THE CARE OF THE CHI LDREN OR STEPCHI LDREN, DI SABLED ADULT CHI LDREN
OR STEPCHI LDREN, ELDERLY PARENTS OR |IN-LAWS THAT HAS INH BITED OR
CONTI NUES TO INH BIT A PARTY'S EARNI NG CAPACI TY;

(M THE INABILITY OF ONE PARTY TO OBTAI N MEANI NGFUL EMPLOYMENT DUE TO
AGE OR ABSENCE FROM THE WORKFORCE;

THE NEED TO PAY FOR EXCEPTI ONAL ADDI TIONAL EXPENSES FOR THE
CHI LD/ CHI LDREN, | NCLUDING BUT NOT LIMTED TO, SCHOOLI NG, DAY CARE AND
VEDI CAL TREATMENT;

(O THE TAX CONSEQUENCES TO EACH PARTY;

(P) THE EQUI TABLE DI STRI BUTI ON OF THE MARI TAL PROPERTY;

(Q THE REDUCED OR LOST LI FETI ME EARNI NG CAPACI TY OF THE PARTY SEEKI NG
PCST- MARI TAL | NCOVE AS A RESULT OF HAVI NG FOREGONE OR DELAYED EDUCATI ON,
TRAI NI NG EMPLOYMENT OR CAREER OPPORTUNI TI ES DURI NG THE MARRI AGE;

(R) THE CONTRI BUTI ONS AND SERVI CES OF THE PARTY SEEKI NG POST- MARI TAL
I NCOVE AS A SPOUSE, PARENT, WAGE EARNER AND HOMEMAKER AND TO THE CAREER
OR CAREER POTENTI AL OF THE OTHER PARTY;

(S) ANY OTHER FACTOR WHI CH THE COURT SHALL EXPRESSLY FIND TO BE JUST
AND PROPER.

(1) I'N ANY DECI SI ON MADE PURSUANT TO THI S CLAUSE, THE COURT SHALL SET
FORTH THE FACTORS |IT CONSI DERED AND THE REASONS FOR | TS DECI SI ON. SUCH
VWRI TTEN ORDER MAY NOT BE WAI VED BY EI THER PARTY OR COUNSEL.

(© NOTW THSTANDI NG THE PROVI SI ONS OF THI S SUBPARAGRAPH, AND WHERE THE
ANNUAL AMOUNT OF THE POST- MARI TAL | NCOVE OBLI GATION WOULD REDUCE THE
PAYOR S | NCOVE BELOW THE SELF- SUPPORT RESERVE FOR A SI NGLE PERSON, THE
PRESUMPTI VE AMOUNT OF POST-MARI TAL | NCOVE SHALL BE THE DI FFERENCE
BETWEEN THE PAYOR S | NCOVE AND THE SELF- SUPPORT RESERVE. | F THE PAYOR S
I NCOVE | S BELOW THE SELF- SUPPORT RESERVE, THERE IS A REBUTTABLE PRESUMP-
TI ON THAT NO POST- MARI TAL | NCOVE | S AWARDED.

(D) THE AMOUNT OF FIVE HUNDRED THOUSAND DOLLARS MAY | NCREASE OR
DECREASE ON MARCH FI RST OF EACH YEAR BY ANY CHANGE | N THE COST OF LI VI NG
AS DEFINED | N THE ANNUAL CONSUMER PRI CE | NDEX- ALL URBAN CONSUMERS, NEW
YORK, NEW YORK- NORTHEASTERN NEW JERSEY, AS PUBLI SHED BY THE BUREAU OF
LABOR STATISTICS OF THE U. S. DEPARTMENT OF LABOR

(4) THE DURATI ON OF THE POST- MARI TAL | NCOVE OBLI GATI ON SHALL BE DETER-
M NED AS FOLLOWG:

(A) THE COURT SHALL DETERM NE THE DURATI ON OF THE AWARD OF POST- MARI -
TAL | NCOVE | N ACCORDANCE W TH THE FOLLOW NG SCHEDULE:

LENGTH OF THE MARRI AGE % OF THE LENGITH OF THE MARRI AGE FOR
VWH CH POST- MARI TAL | NCOVE W LL BE
PAYABLE

0O UP TO AND | NCLUDI NG 5 YEARS 30%

MORE THAN 5, UP TO AND | NCLUDI NG

7.5 YEARS 40%

MORE THAN 7.5, UP TO AND

I NCLUDI NG 10 YEARS 50%

MORE THAN 10, UP TO AND

I NCLUDI NG 12. 5 YEARS 60%

MORE THAN 12.5, UP TO AND
I NCLUDI NG 15 YEARS 70%
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MORE THAN 15, UP TO AND

I NCLUDI NG 17.5 YEARS 80%

MORE THAN 17.5, UP TO AND

I NCLUDI NG 20 YEARS 90%

MORE THAN 20, UP TO AND

I NCLUDI NG 25 YEARS 100%
MORE THAN 25 YEARS PERVANENT

(B) NOTW THSTANDI NG THE PROVI SI ONS OF CLAUSE (A) OF THI S SUBPARAGRAPH,
THE POST- MARI TAL | NCOVE OBLI GATION SHALL TERM NATE UPON THE DEATH OF
El THER PARTY.

(5 (A THE COURT SHALL CORDER THE POST- MARI TAL | NCOVE OBLIGATION IN
ACCORDANCE W TH SUBPARAGRAPHS THREE AND FOUR OF THI S PARAGRAPH, UNLESS
THE COURT FI NDS THAT THE POST- MARI TAL | NCOMVE OBLIGATION IS UNJUST OR
| NAPPROPRI ATE AND ADJUSTS THE POST- MARI TAL | NCOVE ACCORDI NGLY BASED UPON
CONS| DERATI ON OF THE FOLLOW NG FACTORS:

(I) THE STANDARD OF LIVING OF THE PARTIES ESTABLI SHED DURI NG THE
MARRI AGE;

(1l ) THE AGE AND HEALTH OF THE PARTI ES;

(1'1'l') THE PRESENT AND FUTURE EARNI NG CAPACI TY CF THE PARTI ES;

(1V) THE NEED OF ONE PARTY TO | NCUR EDUCATI ON OR TRAI NI NG EXPENSES;
(V) THE WASTEFUL DI SSI PATI ON OF MARI TAL PROPERTY;

(VI) THE TRANSFER OR ENCUMBRANCE MADE | N CONTEMPLATI ON OF A MATRI MONI -
AL ACTI ON W THOUT FAI R CONSI DERATI ON,

(M) THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- DI VORCE SEPARATE HOUSEHOLD;

(M 11) ACTS BY ONE PARTY AGAINST ANOTHER THAT CONSTI TUTE EGREG QUS
FAULT LI KELY TO SHOCK THE CONSCI ENCE;

(1 X) THE AVAI LABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE PARTI ES;

(X) THE CARE OF THE CHI LDREN OR STEPCHI LDREN, DI SABLED ADULT CHI LDREN
OR STEPCHI LDREN, ELDERLY PARENTS OR |IN-LAWS THAT HAS INH BITED OR
CONTI NUES TO INHI BIT A PARTY'S EARNI NG CAPACI TY;

(XIl) THE INABILITY OF ONE PARTY TO OBTAI N MEANI NGFUL EMPLOYMENT DUE
TO AGE OR ABSENCE FROM THE WORKFORCE;

(XI1'1) THE NEED TO PAY FOR EXCEPTI ONAL ADDI TI ONAL EXPENSES FOR THE
CHI LD/ CHI LDREN, | NCLUDING BUT NOT LIMTED TO, SCHOOLI NG, DAY CARE AND
VEDI CAL TREATMENT;

(XI'V) THE TAX CONSEQUENCES TO EACH PARTY;

(XV) THE EQUI TABLE DI STRI BUTI ON OF THE MARI TAL PROPERTY,

(XVl) THE REDUCED COR LOST LI FETI ME EARNI NG CAPACI TY OF THE PARTY SEEK-
I NG POST- MARI TAL | NCOMVE AS A RESULT OF HAVI NG FOREGONE OR DELAYED EDUCA-
TION, TRAI NI NG EMPLOYMENT OR CAREER OPPORTUNI TI ES DURI NG THE MARRI AGCE;

(XVI'1) THE CONTRI BUTI ONS AND SERVI CES OF THE PARTY SEEKI NG POST- MARI -
TAL |INCOVE AS A SPOUSE, PARENT, WAGE EARNER AND HOVEMAKER AND TO THE
CAREER OR CAREER POTENTI AL OF THE OTHER PARTY;

(XVI11) ANY OTHER FACTOR WHI CH THE COURT SHALL EXPRESSLY FIND TO BE
JUST AND PROPER.

(B) WHERE THE COURT FI NDS THAT THE POST- MARI TAL | NCOVE OBLI GATION | S
UNJUST OR | NAPPROPRI ATE AND THE COURT ADJUSTS THE POST-MARI TAL | NCOME
OBLI GATI ON PURSUANT TO THI' S SUBDI VI SI ON, THE COURT SHALL SET FORTH, IN A
WRI TTEN ORDER, THE AMOUNT OF THE UNADJUSTED POST- MARI TAL | NCOVE OBLI -
GATION, THE FACTORS I T CONSI DERED, AND THE REASONS THAT THE COURT
ADJUSTED THE POST-MARI TAL | NCOVE OBLI GATI ON. SUCH WWRI TTEN ORDER SHALL
NOTI' BE WAI VED BY ElI THER PARTY OR COUNSEL.

(© WHERE ElI THER OR BOTH PARTI ES ARE UNREPRESENTED, THE COURT SHALL
NOT ENTER A POST- MARI TAL | NCOVE OBLI GATI ON ORDER OR JUDGVENT UNLESS THE
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UNREPRESENTED PARTY OR PARTI ES HAVE BEEN | NFORMED OF THE PRESUMPTI VE
AMOUNT OF SUCH POST- MARI TAL | NCOVE OBLI GATI ON.

(6) A VALIDLY EXECUTED AGREEMENT OR STI PULATI ON VOLUNTARI LY ENTERED
| NTO BETWVEEN THE PARTI ES AFTER THE EFFECTI VE DATE OF THI'S SUBDI VI SI ON
PRESENTED TO THE COURT FOR | NCORPORATI ON I N AN ORDER OR JUDGVENT SHALL
| NCLUDE A PROVI SI ON STATI NG THAT THE PARTI ES HAVE BEEN ADVISED OF THE
PROVISIONS OF THIS SUBDIVISION, AND THAT THE POST-MARI TAL | NCOVE
PROVI DED FOR THEREI N WOULD PRESUMPTI VELY RESULT I N THE CORRECT AMOUNT OF
POST- MARI TAL | NCOVE. | N THE EVENT THAT SUCH AGREEMENT OR STI PULATI ON
DEVI ATES FROM THE POST- MARI TAL | NCOVE OBLI GATI ON, THE AGREEMENT OR STI P-
ULATI ON MUST SPECI FY THE AMOUNT THAT SUCH POST- MARI TAL | NCOVE OBLI GATI ON
WOULD HAVE BEEN AND THE REASON OR REASONS THAT SUCH AGREEMENT OR STI PU-
LATI ON DOES NOT PROVI DE FOR PAYMENT OF THAT AMOUNT. SUCH PROVI SION MAY
NOT BE WAIVED BY EITHER PARTY OR COUNSEL. NOTHI NG CONTAINED IN THI S
SUBDI VI SI ON SHALL BE CONSTRUED TO ALTER THE RIGHTS OF THE PARTIES TO
VOLUNTARI LY ENTER | NTO VALI DLY EXECUTED AGREEMENTS OR STI PULATI ONS WHI CH
DEVI ATE FROM THE POST- MARI TAL | NCOVE OBLI GATI ON PROVI DED SUCH AGREEMENTS
OR STI PULATI ONS COWLY W TH THE PROVI SIONS OF THI S PARAGRAPH. THE COURT
SHALL, HOWEVER, RETAIN DI SCRETI ON W TH RESPECT TO POST- MARI TAL | NCOVE
PURSUANT TO THI' S SECTI ON. ANY COURT ORDER OR JUDGVENT | NCORPORATING A
VALI DLY EXECUTED AGREEMENT OR STI PULATI ON WHI CH DEVI ATES FROM THE POST-
MARI TAL | NCOVE OBLI GATI ON SHALL SET FORTH THE COURT'S REASONS FOR SUCH
DEVI ATI ON.

(7) | N ADDI TI ON TO FI NANCI AL DI SCLOSURE REQUI RED IN THI' S SECTI ON, THE
COURT MAY REQUI RE THAT THE | NCOVE AND/ OR EXPENSES OF EITHER PARTY BE
VERI FIED WTH DOCUMENTATION | NCLUDING BUT NOT LIMTED TO, PAST AND
PRESENT | NCOVE TAX RETURNS, EMPLOYER STATEMENTS, PAY STUBS, CORPORATE,
BUSI NESS, OR PARTNERSHI P BOOKS AND RECORDS, CORPORATE AND BUSI NESS TAX
RETURNS, AND RECEI PTS FOR EXPENSES OR SUCH OTHER MEANS OF VERI FI CATI ON
AS THE COURT DETERM NES APPROPRI ATE. NOTHI NG HEREI N SHALL AFFECT ANY
PARTY' S RI GHT TO PURSUE DI SCOVERY PURSUANT TO THI S CHAPTER OR THE CIVIL
PRACTI CE LAW AND RULES.

(8) WHEN A PARTY HAS DEFAULTED AND/ OR THE COURT | S OTHERW SE PRESENTED
W TH | NSUFFI CI ENT EVI DENCE TO DETERM NE GROSS | NCOVE, THE COURT SHALL
ORDER THE POST- MARI TAL | NCOVE OBLI GATI ON BASED UPON THE NEEDS OF THE
PAYEE OR THE STANDARD OF LI VING OF THE PARTI ES PRI OR TO COMVENCEMENT OF
THE DI VORCE ACTI ON, WHI CHEVER | S GREATER. SUCH ORDER MAY BE RETROACTI VE-
LY MODI FI ED UPWARD W THOUT A SHOW NG OF CHANGE | N Cl RCUMSTANCES UPON A
SHOW NG OF NEWLY DI SCOVERED OR OBTAI NED EVI DENCE.

(9) POST-MARI TAL | NCOVE MAY BE MODI FI ED PURSUANT TO PARAGRAPH B OF
SUBDI VI SION NI NE OF THI' S SECTI ON.

(10) I N ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON OF AN ORDER OF MAI N-
TENANCE OR ALI MONY EXI STI NG PRI OR TO THE EFFECTIVE DATE OF TH' S PARA-
GRAPH, BROUGHT PURSUANT TO THI' S ARTI CLE, THE POST- MARI TAL | NCOVE STAND-
ARDS SET FORTH IN THI'S SUBDI VI SI ON SHALL NOT CONSTITUTE A CHANGE OF
Cl RCUMBTANCES WARRANTI NG MODI FI CATI ON OF SUCH SUPPORT ORDER.

S 2. This act shall take effect on the sixtieth day after it shall
have becone a | aw



