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STATE OF NEW YORK

6790
I N SENATE
February 5, 2010

Introduced by Sens. SAMPSON, GOLDEN, ADAMS -- read tw ce and ordered
printed, and when printed to be commtted to the Commttee on Codes

AN ACT to anend the civil rights law, in relation to prohibiting the use
of the persona of a deceased personality

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The <civil rights lawis anmended by addi ng a new section
50-f to read as foll ows:

S 50-F. USE OF THE PERSONA OF A DECEASED PERSONALI TY PRCHI BI TED. 1. NO
PERSON, FI RM OR CORPORATI ON SHALL USE FOR ADVERTI SI NG PURPCSES OR FOR
THE PURPOSES OF TRADE, THE PERSONA OF ANY DECEASED PERSONALI TY W THOUT
HAVI NG FI RST OBTAI NED THE WRI TTEN CONSENT OF THE PERSON OR PERSONS | DEN-
TIFIED I N SUBDI VI SI ON FOURTEEN OF THI S SECTI ON WHO HAVE REQ STERED THEI R
CLAIM OF RI GHTS PURSUANT TO SUBDI VI SI ON SEVENTEEN OF THI S SECTI ON, OR AS
OTHERW SE PROVI DED I N THI' S SECTI ON.

2. AS USED IN THI S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW
| NG MEANI NGS:

A. "PERSONA" MEANS THE NAME, | NCLUDI NG LEGAL AND PROFESSI ONAL NAME,
PORTRAI T, VO CE ANDY OR PI CTURE OF A NATURAL PERSON.

B. "DECEASED PERSONALITY" MEANS ANY NATURAL PERSON WHO. (1) DI ED A
DOM Cl LI ARY OF THE STATE OF NEW YORK ON OR AFTER, OR WTH N SEVENTY
YEARS PRI OR TO, THE EFFECTI VE DATE OF THI S SECTI ON; AND (2) WHOSE PERSO-
NA WAS OF COMMERCI AL VALUE AT THE TIME OF H'S OR HER DEATH, WHETHER OR
NOT THE | NDI VI DUAL USED HI' S OR HER PERSONA FOR ADVERTI SING PURPCSES OR
FOR THE PURPOSES OF TRADE DURI NG H' S OR HER LI FETI ME.

3. NOTHING IN TH S SECTI ON SHALL BE READ AS PRCHI BI TI NG THE USE OF A
DECEASED PERSONALI TY' S PERSONA THAT OCCURS AFTER THE EXPI RATION OF
SEVENTY YEARS FOLLONNG THE DEATH OF THAT DECEASED PERSONALI TY. NOR
SHALL ANYTHI NG IN THI S SECTI ON BE READ AS CREATING LIABILITY OR dVING
RISE TO ANY REMEDY FOR ANY ACTI ONS OR CONDUCT | NVOLVI NG THE USE OF A
DECEASED PERSONALI TY' S PERSONA THAT OCCURRED PRI OR TO THE EFFECTI VE DATE
OF THI' S SECTI ON.

4. THE WRI TTEN CONSENT SPECI FIED IN SUBDIVISION ONE OF TH' S SECTI ON
SHALL NOT BE REQUI RED I N CONNECTI ON W TH THE USE OF A DECEASED PERSONAL-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ITY'S PERSONA FOR OTHER THAN ADVERTI SI NG PURPOSES OR THE PURPCOSES OF
TRADE.

5. FOR PURPOSES OF THI S SECTI ON, THE FOLLOW NG WORKS, OR NON- UTI LI TA-
Rl AN EXPRESSI VE WORKS DERI VED THEREFROM REGARDLESS OF LENGITH OR FORNAT,
APPEARI NG | N ANY MEDI UM NOW KNOWN OR HEREAFTER DEVI SED, SHALL NOT' BE
CONS| DERED TO HAVE USED A DECEASED PERSONALI TY' S PERSONA FOR ADVERTI SI NG
PURPOSES OR FOR THE PURPOSES OF TRADE, SO LONG AS SUCH WORKS DO NOT
CONSTI TUTE AN ADVERTI SEMENT, ENDORSEMENT OR SOLI Cl TATI ON FOR THE SALE OR
PURCHASE OF A PRODUCT, ARTICLE OF MERCHANDI SE, GOOD OR SERVICE OTHER
THAN THE FOLLON NG WORKS, OR NON- UTI LI TARI AN EXPRESSI VE WORKS DERI VED
THEREFROM WH CH ARE EXEMPT UNDER THI S SECTI ON:

A. A PLAY, BOOK, STORY, GRAPH C NOVEL, OR OTHER LI TERARY OR THEATRI CAL
WORK;

B. AN ARTI CLE, EDI TORI AL, COMVENTARY, MAGAZI NE, NEWBPAPER, NEWSLETTER
OR OTHER PERI CDI CAL;

C. A MJSI CAL COWPCSI Tl ON,

D. A RADI O PROGRAM SOUND RECORDI NG, OR OTHER SI'M LAR NON- UTI LI TARI AN
EXPRESSI VE AUDI O WORK;

E. A DOCUMENTARY, MOTION PI CTURE, TELEVI SI ON PROGRAM OR OTHER SI M LAR
NON- UTI LI TARI AN EXPRESSI VE AUDI OVI SUAL WORK;

F. A PHOTOGRAPH OR POSTER, OR REPRCDUCTI ON THERECF;

G AN ORIGA NAL WORK OF ART, ART REPRCDUCTI ON, OR OTHER SI M LAR NON- U-
TI LI TARI AN EXPRESSI VE WORK;

H A GAME THAT USES THE PERSONAS OF MULTI PLE DECEASED PERSONALI Tl ES;

. A WORK OF PCLI TI CAL OR NEWABWORTHY VALUE;

J. A NEWS, PUBLIC AFFAIRS, PUBLIC | NITEREST OR SPORTS BROADCAST OR
ACCOUNT;

K. ANY WORK USED I N CONNECTI ON W TH ANY POLI TI CAL CAMPAI GN,

L. A CALENDAR OR GREETI NG CARD;

M A TEE-SH RT WHERE THE PORTRAI T OR PI CTURE OF A DECEASED PERSONALI TY
APPEARS ON THE TEE-SH RT | TSELF, AND NOT AS PART OF ANY HANG TAG OR
OTHER LABEL,

N. ANY OTHER EDI TORI AL, ARTI STI C OR NON- UTI LI TARI AN EXPRESSI VE WORK;
OR

O ANY ADVERTI SEMENT, PROMOTI ON OR COMMERCI AL ANNOUNCEMENT FOR ANY OF
THE PRECEDI NG WORKS.

IN THE CASE OF ALL WORKS | DENTI FI ED | N PARAGRAPHS A THROUGH O OF THI' S
SUBDI VI SION, THE WRITTEN CONSENT SPECI FI ED I N SUBDI VI SION ONE OF THI S
SECTI ON SHALL NOT BE REQUI RED.

6. NO PERSON OR ENTI TY PCOSSESSI NG RI GHTS OR TI TLE, HOAEVER HELD, IN A
WORK  ENCOMPASSI NG  ANY ASPECT OR ASPECTS OF A DECEASED PERSONALI TY' S
PERSONA SHALL BE RENDERED LI ABLE UNDER THIS SECTION FOR LICENSING OR
OTHERW SE  AUTHORI ZING THE USE OF SUCH WORK BY A THI RD PARTY, OR FOR
DI SPLAYI NG | MAGES OF SUCH WORK AS AVAI LABLE FOR LI CENSE OR SIM LAR USE
BY A THI RD PARTY, SO LONG AS SUCH PERSON OR ENTI TY DOES NOT (1) KNOW AND
I NTEND THAT THE TH RD PARTY PLANS TO USE SUCH WORK TO ENGAGE I N AN UNAU-
THORI ZED USE OF THE DECEASED PERSONALI TY' S PERSONA AS PRCHI BI TED BY THI S
SECTION, OR (I1) DOES NOT WARRANT OR REPRESENT THAT THE THI RD PARTY MAY
USE THE LI CENSED OR AUTHORI ZED ASPECT OF THE DECEASED PERSONALITY'S
PERSONA FOR ADVERTI SING PURPOSES OR FOR THE PURPOSES OF TRADE W THOUT
FI RST OBTAI NI NG THE WRI TTEN CONSENT REQUI RED BY SUBDI VISION ONE OF THI S
SECTION. IN THE EVENT THAT SUCH THI RD PARTY LI CENSEE W SHES TO USE ANY
ASPECT OF A DECEASED PERSONAL| TY' S PERSONA ENCOMPASSED | N SUCH WORK  FOR
ADVERTI SING PURPCSES OR FOR THE PURPOSES OF TRADE, W THOUT THE PRI OR
KNOW.EDGE AND | NTENT OF THE LI CENSI NG OR AUTHORI ZI NG PERSON OR ENTI TY,
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IT SHALL BE THE SOLE RESPONSIBILITY OF THE TH RD PARTY LI CENSEE TO
OBTAIN THE WRI TTEN CONSENT REQUI RED BY SUBDI VI SION ONE OF THI S SECTI ON.

7. UNLESS OTHERW SE AGREED TO IN WRI TI NG, ONLY THE PERSONS COR ENTI TI ES
WHO ACTUALLY AUTHORI ZE, MANUFACTURE OR OTHERW SE CREATE AN ADVERTI SE-
MENT, PRODUCT, ARTICLE OF MERCHANDI SE, GOOD OR SERVICE EMBODYING A
DECEASED PERSONALI TY'S PERSONA SHALL BE RESPONSI BLE FOR OBTAI NI NG THE
VRI TTEN CONSENT REQUI RED BY SUBDI VISION ONE OF THI'S SECTION, A MERE
DI STRI BUTOR OR TRANSM TTER OF SUCH AN ADVERTI SEMENT, PRODUCT, ARTICLE OF
MERCHANDI SE, GOOD OR SERVI CE SHALL NOT BE LI ABLE FOR ANY VI OLATI ON OF
TH'S SECTI ON, UNLESS SAID DI STRIBUTOR OR TRANSM TTER KNOW NGLY AND
I NTENTI ONALLY ENGAGES | N AN UNAUTHORI ZED USE OF THE DECEASED PERSONAL-
I TY' S PERSONA AS PRCHI BI TED BY THI S SECTI ON.

8. THI' S SECTI ON SHALL NOT PRCOH BI T THE USE OF A DECEASED PERSONALI TY' S
PERSONA | N PROMOTI ONAL MATERI AL OR AN ADVERTI SEMENT FOR A NEW5S REPORTI NG
OR AN ENTERTAI NMENT MEDI UM THAT:

A. USES ALL OR PART OF A PAST OR FUTURE EDITION O THE MEDIUM S OWN
BROADCAST OR PUBLI CATI ON;  AND

B. DOES NOT CONVEY OR REASONABLY SUGGEST THAT THE DECEASED PERSONALI TY
ENDORSES THE NEWS REPORTI NG OR ENTERTAI NVENT MEDI UM

9. TH' S SECTI ON SHALL NOT PRCOH BI T THE USE OF A DECEASED PERSONALI TY' S
PERSONA | N PROMOTI ONAL MATERI AL OR AN ADVERTI SEMENT FOR AN AGGREGATOR OF
NEWS REPORTI NG AND/ OR ENTERTAI NMENT CONTENT THAT:

A USES ALL OR A PART OF THE CONTENT OF ANY NEWS MEDI UM OR ENTER-
TAI NVENT MEDI UM AVAI LABLE TO THE AGGREGATOR S CUSTOMERS; AND

B. DOES NOT CONVEY OR REASONABLY SUGGEST THAT THE DECEASED PERSONALI TY
ENDORSES THE NEWS AND/ OR ENTERTAI NMENT AGGREGATOR. AS USED IN THI'S
SUBDI VI SI ON, THE TERM "AGGREGATOR' MEANS A PARTY WHO RECEI VES CONTENT
NOT OF | TS OAN CREATION FROM OTHERS WHICH | T TRANSM TS OR OIHERW SE
PROVI DES TO OTHERS.

10. THI'S SECTION SHALL NOT PRCOH BIT THE USE OF A DECEASED PERSONAL-
| TY' S PERSONA TO ACCURATELY | DENTI FY THAT DECEASED PERSONALITY AS THE
AUTHOR OF OR CONTRI BUTOR TO A WORK OR A PERFORVER OF A RECORDED PERFORM
ANCE, UNDER ClI RCUMSTANCES IN WH CH THE WORK OR RECORDED PERFORMANCE I S
OTHERW SE LAWFULLY REPRODUCED, EXH Bl TED, OR BROADCAST.

11. A DECEASED PERSONALI TY'S PERSONA |S PERSONAL PROPERTY, FREELY
TRANSFERABLE OR DESCENDI BLE, IN WHOLE OR IN PART, BY CONTRACT OR BY
MEANS OF ANY TRUST OR TESTAMENTARY | NSTRUMENT, WHETHER SUCH CONTRACT,
TRUST OR TESTAMENTARY | NSTRUVENT | S ENTERED | NTO OR EXECUTED BEFCORE OR
AFTER THE EFFECTI VE DATE OF THI S SECTI ON, BY THE DECEASED PERSONALI TY OR
BY ANY SUBSEQUENT OMNER OF THE DECEASED PERSONALI TY'S PERSONA AS RECOG
NI ZED BY TH S SECTI ON.

12. THE RI GHTS RECOGNI ZED UNDER THI S SECTI ON ARE EXPRESSLY MADE RETRO
ACTIVE AND SHALL BE DEEMED TO HAVE EXI STED AT THE Tl ME OF DEATH OF ANY
DECEASED PERSONALI TY WHO DI ED W THI N SEVENTY YEARS PRIOR TO THE EFFEC
TIVE DATE OF TH S SECTI ON AND, EXCEPT WHERE SUCH RI GHTS WERE PASSED OR
ASS|I GNED PRI OR TO SUCH DECEASED PERSONALI TY'S DEATH BY MEANS OF ANY
CONTRACT OR TRUST | NSTRUVENT, SHALL BE DEEMED TO HAVE VESTED IN THE
PERSON OR PERSONS ENTITLED TO THESE RIGHTS UNDER THE TESTAMENTARY
I NSTRUMENT OF THE DECEASED PERSONALI TY EFFECTI VE AS OF THE DATE OF H S
OR HER DEATH. I N THE ABSENCE OF A TRANSFER ELSEWHERE IN A TESTAMENTARY
I NSTRUMENT OF THE PERSONA OF A DECEASED PERSONALI TY RECOGNI ZED UNDER
TH'S SECTI ON, A PROVI SI ON | N THE TESTAMENTARY | NSTRUVENT THAT PROVI DES
FOR THE DI SPCOSI TI ON OF THE RESI DUE OF THE DECEASED PERSONAL| TY' S ASSETS
SHALL BE EFFECTI VE TO TRANSFER THE DECEASED PERSONALITY'S PERSONA | N
ACCORDANCE W TH THE TERMS OF THAT PROVI SI ON.
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13. | F NO TRANSFER OF SOVE OR ALL OF THE RI GHTS RECOGNI ZED UNDER THI S
SECTI ON HAS OCCURRED | N ACCORDANCE W TH SUBDI VI SI ON ELEVEN OR TVELVE OF
TH' S SECTI ON, THEN SUCH RI GHTS SHALL BE DEEMED TO HAVE PASSED | N ACCORD-
ANCE W TH SECTION 4-1.1 OF THE ESTATES, PONERS AND TRUSTS LAW PROVI DED,
HOANEVER, THAT | F THERE ARE NO SURVI VI NG NATURAL PERSONS TO WHOM SAI D
Rl GHTS PASS BY | NTESTATE SUCCESSI ON, THEN SAI D RI GHTS SHALL TERM NATE.

14. THE WRI TTEN CONSENT REQUI RED BY THI S SECTI ON SHALL BE EXERCI SABLE
BY THE PERSON OR PERSONS WHO COLLECTI VELY OMN MORE THAN FI FTY PERCENT OF
THE RIGHTS |IN THE DECEASED PERSONALITY'S PERSONA | N ACCORDANCE W TH
SUBDI VI SI ONS ELEVEN, TWELVE AND THI RTEEN OF THI' S SECTI ON. RELI ANCE UPON
SUCH WRITTEN CONSENT PROVI DED BY THOSE WHO HAVE REG STERED A CLAIM OF
RI GHTS UNDER SUBDI VI SI ON SEVENTEEN OF THI' S SECTI ON SHALL BE A COWPLETE
DEFENSE | N ANY ACTI ON BROUGHT UNDER THI S SECTI ON.

15. NOTW THSTANDI NG ANY PROVI SION OF THI S SECTI ON TO THE CONTRARY, |F
AN ACTI ON WAS TAKEN PRI OR TO THE EFFECTI VE DATE OF TH S SECTI ON TO EXER-
Cl SE A DECEASED PERSONALI TY' S PERSONA RI GHTS, UNDER THE LAWS OF ANY
OTHER STATE, BY ONE OR MORE LI VING SPOUSE, CHI LDREN OR GRANDCHI LDREN
(OTHER THAN A PERSON DI SI NHERI TED BY THE DECEASED PERSONALITY IN A
TESTAMENTARY | NSTRUMVENT), AND THE EXERCI SE OF THOSE PERSONA RI GHTS WAS
NOT CHALLENGED SUCCESSFULLY I N A COURT ACTION BY A PERSON DESCRIBED IN
SUBDI VI SI ON  ELEVEN OF TH S SECTI ON, THAT EXERCI SE SHALL NOT BE AFFECTED
BY SUCH SUBDI VI SION. I N SUCH A CASE, THE PERSONA RIGHTS THAT WOULD
OTHERW SE VEST | N ONE OR MORE PERSONS DESCRI BED | N SUBDI VI SI ON ELEVEN OF
TH'S SECTI ON SHALL VEST SOLELY IN THE SPOUSE, CHI LDREN OR GRANDCHI LDREN
DESCRI BED HEREIN (OTHER THAN A PERSON DI SINHERI TED BY THE DECEASED
PERSONALI TY | N A TESTAMENTARY | NSTRUVENT) FOR ALL FUTURE PURPGCSES.

16. THE REMEDI ES FOR ANY VI OLATION OF THI S SECTI ON SHALL BE LI M TED TO
THOSE SPECI FI ED I N SECTI ON FI FTY-ONE OF THI S ARTI CLE, AND THE EXCEPTI ONS
TO LIABILITY SPECI FI ED I N SECTI ON FI FTY-ONE OF TH' S ARTI CLE SHALL LI KE-
W SE BE APPLI CABLE TO ANY ASSERTED VI OLATION OF TH S SECTI ON.

17. ANY PERSON OR PERSONS CLAIM NG TO BE A SUCCESSCOR-I N-I NTEREST TO
THE RIGHTS IN A DECEASED PERSONALI TY' S PERSONA UNDER THI S SECTION, OR A
LI CENSEE THERECF, MAY REGQ STER A VERI FIED CLAIMWTH THE SECRETARY OF
STATE OF THE STATE OF NEW YORK ON A FORM PRESCRI BED BY SUCH SECRETARY,
VWH CH SHALL | NCLUDE THE NAVME AND DATE OF DEATH OF THE DECEASED PERSONAL-
I TY, THE NAME AND ADDRESS OF THE CLAI MANT, THE BASIS OF THE CLAIM AND
THE RIGHTS CLAIMED. AS SOON AS SHALL BE PRACTI CABLE, THE SECRETARY OF
STATE SHALL CREATE A SYSTEM VH CH ALLOWS, UPON RECEI PT AND AFTER FI LI NG
OF ANY DOCUMENT UNDER THI' S SECTI ON, SUCH SECRETARY TO POST THE DOCUMENT
ALONG WTH THE ENTIRE REGQ STRY OF PERSONS CLAIMNG TO BE A
SUCCESSOR- | N- I NTEREST TO THE RIGHTS OF A DECEASED PERSONALITY OR A
REG STERED LI CENSEE UNDER THI S SECTION UPON THE DEPARTMENT OF STATE
VEBSI TE, PROVI DED THAT | NSTEAD OF THE NAME AND ADDRESS OF THE CLAI MANT,
THE CLAI MANT MAY REQUEST THAT THE CONTACT LI STED ON THE WEBSI TE BE THE
DESI GNATED REPRESENTATI VE OR AGENT. CLAI MS REG STERED UNDER THI S SUBDI -
VI SI ON SHALL BE PUBLI C RECORDS; SUCH CLAI MS SHALL BE DEEMED VALI D UNLESS
AND UNTI L OTHERW SE ADJUDI CATED BY A COURT OF COVPETENT JURI SDI CTI ON.
THE COST FOR FI LI NG SHALL BE ONE HUNDRED DCLLARS. THE SECRETARY OF STATE
SHALL PROMULGATE REGULATIONS FOR CARRYING OQUT THE PROVI SIONS OF THI S
SuBDI VI SI ON.

18. NO SUCCESSOR- | N- I NTEREST TO THE RI GHTS OF A DECEASED PERSONAL|I TY
UNDER THI' S SECTION, NOR ANY LI CENSEE THERECF, MAY FILE OR MAI NTAIN AN
ACTI ON FOR A USE PRCH BITED BY THIS SECTION THAT OCCURS BEFORE THE
SUCCESSOR- | N- I NTEREST OR LICENSEE REGQ STERS A CLAIM OF RI GHTS UNDER
SUBDI VI SI ON SEVENTEEN OF THI S SECTI ON.
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19. IF NO CLAIM OF RI GHTS TO THE PERSONA OF A DECEASED PERSONALI TY HAS
BEEN VALI DLY REG STERED UNDER SUBDI VI SI ON SEVENTEEN OF THI S SECTI ON, ANY
PERSON W SHI NG TO USE SUCH DECEASED PERSONALI TY' S PERSONA, | NCLUDI NG FOR
ADVERTI SI NG PURPOSES OR FOR THE PURPCSES OF TRADE, MAY DO SO W THOUT
VI OLATI NG THI S SECTI ON.

20. ANY ACTION TO ENFORCE THI'S SECTION SHALL BE SUBJECT TO THE
ONE- YEAR LI M TATI ON PERI OD SET FORTH I N SUBDI VI SI ON THREE OF SECTI ON TWO
HUNDRED FI FTEEN OF THE Cl VI L PRACTI CE LAW AND RULES.

S 2. If any clause, sentence, paragraph, section or part of this act
shall be adjudged by any court of conpetent jurisdiction to be invalid,
such judgment shall not affect, inpair or invalidate the remi nder ther-
eof, but shall be confined in its operation to the clause, sentence,
par agr aph, section or part thereof directly involved in the controversy
i n which such judgnent shall have been rendered.

S 3. This act shall take effect on the first of April next succeeding
the date on which it shall have beconme a | aw



