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STATE OF NEW YORK

6234
2009- 2010 Regul ar Sessi ons
I N SENATE
Cct ober 19, 2009

I ntroduced by Sens. SCHNEI DERVAN, AUBERTI NE, DI AZ, DUANE, HASSELL- THOWP-
SON, HUNTLEY, KRUEGER, MONTGOMERY, ONORATO, STAVI SKY, THOWPSON -- read
twice and ordered printed, and when printed to be cormitted to the
Conmittee on Rul es

AN ACT to anend the crimnal procedure law, in relation to establishing
the actual innocence justice act of 2009

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known as the "actual innocence justice
act of 2009".

S 2. Subdivision 1 of section 440.10 of the crimnal procedure lawis
anmended by addi ng a new paragraph (i) to read as foll ows:

(1) THE DEFENDANT | S ACTUALLY | NNOCENT OF THE CRIME OR CRI MES OF WHI CH
HE OR SHE WAS CONVI CTED. FOR PURPOSES OF THI S PARAGRAPH, A DEFENDANT IS
ACTUALLY | NNOCENT WHERE THERE EXI ST SUFFI Cl ENT EVI DENTI ARY FACTS AND
| NFERENCES, PRESENTED BY SWORN AFFI DAVIT OR OTHER RELI ABLE AND RELEVANT
PROOF, THAT, WHEN VIEWED I N LI GHT OF THE RECORD AS A WHOLE, CONCLUSI VELY
ESTABLI SH THE DEFENDANT DI D NOT COMWM T SUCH CRI ME OR CRI MES.

S 3. Section 440.10 of the crimnal procedure |law is anended by addi ng
a new subdivision 3-a to read as foll ows:

3-A. THE PROVISIONS OF PARAGRAPH (C) OF SUBDIVISION TWO AND THE
PROVI SI ONS OF SUBDI VI SI ON THREE REQUI RI NG OR PERM TTI NG THE DENI AL OF A
MOTI ON  TO VACATE A JUDGVENT PURSUANT TO THI S SECTI ON SHALL NOT APPLY TO
A MOTI ON BROUGHT PURSUANT TO PARAGRAPH (1) OF SUBDI VI SI ON ONE; PROVI DED,
HONEVER, THAT THE PROVI SIONS OF THI S SUBDI VI SI ON SHALL NOT APPLY WHERE
THE COURT, BASED ON RECORD EVI DENCE, DETERM NES THAT THE DEFENDANT' S
FAI LURE TO ACT OR LACK OF DUE DI LI GENCE WAS THE DI RECT RESULT OF HS OR
HER | NTENTI ONAL USE OF DI LATORY TACTI CS Al MED AT OBTAI NI NG A STRATEG C
OR PROCEDURAL ADVANTAGE | N THE PROSECUTI ON OF THE APPEAL OF, OR MOTION
TO VACATE, SUCH JUDGVENT.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 4. Subdivision 2 of section 440.30 of the crimnal procedure lawis
amended to read as foll ows:

2. If it appears by conceded or uncontradicted allegations of the
novi ng papers or of the answer, or by unquestionabl e docunentary proof,
that there are circunstances which require denial thereof pursuant to
subdi vi sion two of section 440.10 or subdivision tw of section 440. 20,
the court nust, EXCEPT AS OTHERW SE PROVI DED BY SUBDI VI SI ON THREE- A OF
SECTI ON 440. 10, sunmarily deny the notion. If it appears that there are
ci rcunst ances aut hori zi ng, though not requiring, denial thereof pursuant
to subdivision three of section 440.10 or subdivision three of section
440.20, the court may, EXCEPT AS OTHERWSE PROVIDED BY SUBDI VI SION
THREE-A OF SECTION 440.10, inits discretion either (a) sunmarily deny
the notion, or (b) proceed to consider the nerits thereof.

S 5. This act shall take effect inmediately.



