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2009- 2010 Regul ar Sessi ons
I N SENATE
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Introduced by Sens. ONORATO, FOLEY, BRESLIN -- read tw ce and ordered
printed, and when printed to be commtted to the Commttee on Rules --
recommtted to the Conmttee on Labor in accordance with Senate Rule
6, sec. 8 -- conmittee discharged, bill amended, ordered reprinted as
amended and reconmitted to said commttee

AN ACT to anend the labor law, in relation to enacting the "New York
state construction industry fair play act”; and to amend t he workers'
conpensation law, the tax law and the state finance law, in relation
to creating the construction industry classification fund

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new article 25-B to
read as foll ows:
ARTI CLE 25-B
THE NEW YORK STATE CONSTRUCTI ON | NDUSTRY FAI R PLAY ACT
SECTI ON 861. SHORT TI TLE.
861- A. LEQ SLATI VE FI NDI NGS AND | NTENT.
861-B. DEFI NI TI ONS.
861- C. PRESUMPTI ON OF EMPLOYMENT | N THE CONSTRUCTI ON | NDUSTRY.
861-D. NOTI CE TO PERSONS RECEI VI NG REMUNERATI ON FROM CONTRACTORS
AND SUBCONTRACTORS.
861-E. VI OLATI ONS AND PENALTI ES.
861-F. ADVI SORY COW TTEE ON EMPLOYMENT CLASSI FI CATI ON.
861- G RETALI ATI ON.

S 861. SHORT TITLE. TH'S ARTICLE SHALL BE KNOMWN AND MAY BE Cl TED AS
THE " NEW YORK STATE CONSTRUCTI ON | NDUSTRY FAI R PLAY ACT".

S 861-A. LEGQ SLATI VE FI NDI NGS AND | NTENT. THE LEG SLATURE HEREBY FI NDS
AND DECLARES THAT NEW YORK STATE' S CONSTRUCTI ON | NDUSTRY | S EXPERI ENCI NG
DANGEROUS LEVELS OF EMPLOYEE M SCLASSI FI CATI ON FRAUD.  UNSCRUPULOUS
EMPLOYERS ARE | NTENTI ONALLY REPORTI NG EMPLOYEES AS | NDEPENDENT CONTRAC-
TORS TO STATE AND FEDERAL AUTHORI TI ES OR WORKERS' COVPENSATI ON CARRI ERS

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD11756- 09-0
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I N RECORD NUMBERS. | N ADDI Tl ON, THERE HAS BEEN AN EXPLOSI ON OF EMPLOYERS
WHO OPERATE | N THE UNDERGROUND ECONOMY AND FAI L TO REPORT ALL OR A Sl ZA-
BLE PORTI ON OF THElI R WORKERS.

THE LEG SLATURE HEREBY FI NDS AND DECLARES THAT RECENT STUDI ES OF NEW
YORK CI TY' S CONSTRUCTI ON | NDUSTRY ALONE SUGGESTS THAT AS MANY AS FIFTY
THOUSAND NEW YORK CI TY CONSTRUCTI ON WORKERS -- NEARLY ONE IN FOUR -- ARE
El THER M SCLASSI FI ED AS | NDEPENDENT CONTRACTORS OR ARE EMPLOYED BY
CONSTRUCTI ON CONTRACTORS COVPLETELY OFF THE BOOKS. CONSTRUCTI ON | NDUSTRY
FRAUD REDUCES GOVERNMENT REVENUE, SHI FTS TAX AND WORKERS' — COVPENSATI ON
| NSURANCE COSTS TO LAW ABI DI NG EMPLOYEES, LOWNERS WORKI NG CONDI TI ONS AND
STEALS JOBS FROM LEGQ TI MATE EMPLOYERS AND THEI R EMPLOYEES.

IN TWO THOUSAND FI VE ALONE, I T WAS ESTI MATED THAT THE LOST PAYROLL
TAXES AND SOCI AL | NSURANCE PREM UM PAYMENTS I N NEW YORK CI TY DUE TO
CLASSI FI CATI ON FRAUD EXCEEDED TWO HUNDRED SEVENTY M LLION DOLLARS. |IN
ADDI TION THE GOVERNMENT AND PROVI DERS WERE FORCED TO PAY AN ADDI TI ONAL
ONE HUNDRED FORTY-ElI GHT M LLI ON DOLLARS FOR HEALTH CARE COSTS FRAUDU-
LENTLY SH FTED FROM EMPLOYERS. FINALLY, | T WAS ESTI MATED THAT THE
GOVERNMENT WAS CHEATED QUT OF ALMOST SEVENTY M LLION DOLLARS IN LOST
| NCOVE TAXES DUE. M SCLASSI FI CATI ON FRAUD CREATES S| GNI FI CANT PROBLEMS
FOR WORKERS. THESE WORKERS ARE NOT' COVERED BY WORKERS' — COVPENSATI ON,
UNEMPLOYMENT | NSURANCE, OR TEMPORARY DI SABILITY. THEY ARE LI ABLE FOR
TAXES THEY DO NOT OAE AND LOSE OVERTI ME AND HEALTH BENEFITS. FI NALLY,
UNSCRUPULOQUS CONTRACTORS WHO ENGAGE | N FRAUD ARE ABLE TO UNDERCUT LAW A-
BI DI NG CONTRACTORS BY AS MJCH AS TH RTY PERCENT IN THE PRICE OF
CONSTRUCTI ON SERVI CES.

THEREFORE, THE LEQ SLATURE HEREBY FI NDS AND DECLARES THAT GOVERNMENT
HAS AN OBLI GATION TO CURB TH S UNDERGROUND ECONOMY, ENFORCE LONG STAND-
I NG EMPLOYMENT LAWS, ENSURE COWMPLI ANCE W TH ESSENTI AL SOCI AL | NSURANCE
PROTECTI ONS AND ELI M NATE THE UNFAI R COVPETI Tl VE ADVANTAGE FROM CONTRAC-
TORS | N THE UNDERGROUND ECONOWY BY AND THROUGH THE ENACTMENT OF THE NEW
YORK STATE CONSTRUCTI ON | NDUSTRY FAI R PLAY ACT.

S 861-B. DEFINITIONS. AS USED IN TH S ARTI CLE:

1. "CONSTRUCTI ON' MEANS CONSTRUCTI NG RECONSTRUCTI NG, ALTERI NG  MAI N-
TAINING  MOVI NG REHABI LI TATI NG REPAI RI NG RENOVATI NG OR DEMOLI TI ON OF
ANY BUI LDI NG STRUCTURE, OR | MPROVEMENT, OR RELATING TO THE EXCAVATI ON
OF OR OTHER DEVELOPMENT OR | MPROVEMENT TO LAND.

2. "CONTRACTOR' MEANS ANY SOLE PROPRI ETOR, PARTNERSHI P, FI RM CORPO-
RATI ON, LIMTED LI ABI LI TY COVMPANY, ASSOCI ATION OR OIHER LEGAL ENTITY
PERM TTED BY LAW TO DO BUSI NESS W THI N THE STATE OF NEW YORK WHO ENGAGES
I N CONSTRUCTI ON AS DEFI NED I N THI S ARTI CLE.

3. "CONTRACTOR' | NCLUDES A GENERAL CONTRACTOR AND A SUBCONTRACTOR.

4. " DEPARTMENT" MEANS THE DEPARTMENT OF LABOR.

5. "COW SSI ONER' MEANS THE COW SSI ONER OF LABOR.

6. "EMPLOYER' MEANS ANY CONTRACTOR THAT EMPLOYS AN | NDI VI DUAL CLASSI -
FI ED AS AN EMPLOYEE UNDER THI S ARTI CLE.

S 861-C. PRESUMPTI ON OF EMPLOYMENT I N THE CONSTRUCTI ON | NDUSTRY. 1.
ANY PERSON PERFORM NG SERVI CES FOR A CONTRACTOR SHALL BE CLASSI FI ED AS
AN EMPLOYEE UNLESS ALL OF THE FOLLOW NG CRI TERI A ARE MET:

(A) THE I NDI VIDUAL | S FREE FROM CONTROCL AND DI RECTION |IN PERFORM NG
THE JOB, BOTH UNDER HI S OR HER CONTRACT AND | N FACT,;

(B) THE SERVICE MJST BE PERFORMED OUTSIDE THE CONTRACTOR S USUAL
COURSE OF BUSI NESS; AND

(© THE I NDI VI DUAL MUST BE CUSTOVARI LY ENGAGED |IN AN | NDEPENDENTLY
ESTABLI SHED TRADE, OCCUPATI ON, PROFESSI ON, OR BUSI NESS THAT IS SI M LAR
TO THE SERVI CE AT | SSUE.
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2. THE FAI LURE TO W THHOLD FEDERAL COR STATE I NCOVE TAXES OR TO PAY
UNEMPLOYMENT  COVPENSATI ON CONTRI BUTI ONS OR WORKERS' COMPENSATI ON PREM -
UV W TH RESPECT TO AN | NDI VI DUAL' S WAGES SHALL NOT' BE CONSIDERED IN
MAKI NG A DETERM NATI ON UNDER THI S SECTI ON.

3. AN [IND VIDUAL'S ACT OF SECURI NG WORKERS' COVPENSATI ON | NSURANCE
WTH A CARRI ER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT BE CONSI D-
ERED | N MAKI NG A DETERM NATI ON UNDER THI S SECTI ON.

S 861-D. NOTI CE TO PERSONS RECEI VI NG REMUNERATI ON FROM CONTRACTORS AND
SUBCONTRACTORS. 1. CONTRACTORS SHALL PROVI DE TO ALL | NDI VI DUALS RECEI V-
I NG REMUNERATI ON TO PERFORM CONSTRUCTI ON WORK A WRI TTEN NOTI CE, PROVI DED
BY THE COW SSI ONER, THAT DESCRI BES THE RESPONSIBILITY OF | NDEPENDENT
CONTRACTORS TO PAY TAXES REQUI RED BY STATE AND FEDERAL LAW AND THE
RI GATS OF EMPLOYEES TO WORKERS ~ COVPENSATI ON, UNEMPLOYMENT  BENEFI TS,
M N MUM  WAGE, OVERTIME AND OTHER FEDERAL AND STATE WORKPLACE
PROTECTI ONS. SUCH | NFORMATI ON SHALL ALSO CONTAI N CONTACT | NFORVATI ON FOR
SUCH PERSONS TO FI LE COVPLAI NTS OR I NQURE WTH THE COWM SSI ONER  ABOUT
EMPLOYMENT CLASSI FI CATI ON STATUS. I N ADDI TI ON, THE NOTI CE SHALL CONTAI N
THE ADDRESS TO THE WEB SITE DESCRIBED IN SUBDIVISION THREE OF TH'S
SECTION, THE PROTECTI ONS AGAINST RETALIATION IN TH' S ARTI CLE AND THE
PENALTIES IN TH S ARTI CLE | F THE CONTRACTOR HAS FAI LED TO PROPERLY CLAS-
SIFY THE PERSON AS AN EMPLOYEE.

2. THE INFORVATION IN SUBDIVISION ONE OF TH'S SECTION SHALL BE
PROVI DED | N SPANI SH OR OTHER LANGUAGES REQUI RED BY THE COWM SS|I ONER

3. WTHN SIX MNTHS O THE EFFECTIVE DATE OF TH S ARTICLE, THE
COW SSI ONER SHALL CREATE THE NOTI CE DESCRIBED |IN SUBDIVISION ONE OF
TH'S SECTION. I N ADDI TI ON, WTH N THE SAME Tl ME PERI OD, THE COWMM SSI ONER
SHALL CREATE A WEB SITE THAT CONTAINS THE SAME | NFORVATI ON AND THE
NOTI CE. SUCH NOTI CE SHALL BE PROVI DED TO CONTRACTORS THROUGH DOMNNLOADI NG
FROM THE WEB SI TE.

4. CONTRACTORS IN THEIR AGREEMENTS WTH ALL SUBCONTRACTORS SHALL
REQUI RE THEM TO

(A) PROVI DE THE NOTI CE DESCRIBED I N THI S SECTI ON, AND

(B) PLACE THE NOTICE REQU REMENT | N CONTRACTS WTH ANY LOWNER TI ER
SUBCONTRACTORS.

5. CONTRACTORS WHO VIOLATE THI'S SECTION SHALL BE SUBJECT TO THE
FOLLOW NG CI VIL PENALTI ES:

(A) TWDO THOUSAND DOLLARS PER | NDI VI DUAL WHO IS NOT NOTI FI ED; AND

(B) FIVE THOUSAND DCOLLARS PER CONTRACT W TH A SUBCONTRACTOR OR LOVER
TI ER SUBCONTRACTOR THAT DOES NOT CONTAI N THE NOTI CE REQUI REMENT.

S 861-E. VI OLATI ON AND PENALTIES. 1. ANY CONTRACTOR WHO FAI LS TO PROP-
ERLY CLASSI FY AN | NDI VI DUAL AS AN EMPLOYEE AS PROVI DED UNDER SECTI ON
El GHT HUNDRED S| XTY-ONE-C OF THI S ARTI CLE SHALL BE SUBJECT TO THE CI VI L
AND CRI M NAL PENALTI ES PROVI DED UNDER THI' S SECTI ON.

2. FOR THE PURPCSES OF THI S SECTION, THE TERM "WLLFULLY VI OLATES"
MEANS A CONTRACTOR KNEW OR SHOULD HAVE KNOWN THAT HI'S OR HER CONDUCT WAS
PROHI BI TED BY TH S SECTI ON.

3.  ANY CONTRACTOR WHO W LLFULLY VI OLATES SECTI ON EI GHT HUNDRED SI XTY-
ONE-C OF THI S ARTI CLE SHALL BE SUBJECT TO A CIVIL PENALTY OF UP TO TVEEN-
TY- FI VE HUNDRED DOLLARS FOR THE FI RST VI OLATI ON PER EMPLOYEE, AND TO A
CVIL PENALTY OF UP TO FIVE THOUSAND DOLLARS FOR EACH SUBSEQUENT
VI OLATI ON PER EMPLOYEE.

4. |F THE CONTRACTOR IS A CORPORATI ON, ANY OFFI CER OF SUCH CORPORATI ON
OR SHAREHOLDER VHO OWNS OR CONTROLS AT LEAST TEN PERCENT OF THE
OUTSTANDI NG STOCK OF SUCH CORPORATI ON WHO KNOW NGLY PERM TS THE CORPO-
RATI ON TO W LLFULLY VI OLATE ANY PROVISION OF THI S ARTICLE SHALL BE
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SUBJECT TO THE SAME CIVIL PENALTY PROVI DED UNDER THI S ARTI CLE FOR A
VI OLATI ON OF SUCH PROVI SI ON.

5. IF ANY CONTRACTOR W LLFULLY WVICOLATES SECTION EIGHT HUNDRED
SIXTY-ONE-C OF TH' S ARTI CLE AND SUCH VI CLATI ON RESULTS IN A FAILURE BY
THE CONTRACTOR TO PAY UNEMPLOYMENT | NSURANCE TAX, WORKERS COVPENSATI ON,
OR CORPORATE OR PERSONAL | NCOVE TAX FOR THE M SCLASSI FI CATI ON OF AN
EMPLOYEE, THE CONTRACTOR SHALL BE SUBJECT, AT THE DI SCRETION OF THE
COW SSI ONER, TO ADDI TI ONAL CI VIL PENALTI ES AS FOLLOWG:

(A) FOR FAILURE TO PAY UNEMPLOYMENT | NSURANCE TAX, THE PENALTI ES
| MPOCSED BY SECTI ON FI VE HUNDRED SEVENTY OF THI S CHAPTER,

(B) FOR FAI LURE TO PAY WORKERS' COVPENSATI ON | NSURANCE, THE PENALTI ES
| MPOSED BY SECTION TWVENTY-FI VE AND TWO HUNDRED TVENTY OF THE WORKERS'
COMPENSATI ON LAW AND

(© FOR FAILURE TO PAY CORPORATE OR PERSONAL | NCOVE TAX, THE PENALTI ES
| MPCSED BY SECTI ONS SI X HUNDRED EI GHTY- FI VE AND ONE THOUSAND ElI GHTY- FI VE
OF THE TAX LAW

6. IN ADDI TION TO ANY CIVIL PENALTIES | MPOSED UNDER THI S ARTICLE, A
CONTRACTOR WHO W LLFULLY VI OLATES SECTI ON El GHT HUNDRED SI XTY- ONE- C OF
TH' S ARTI CLE SHALL BE GUILTY OF A M SDEMEANOR AND UPON CONVI CTI ON, SHALL
BE PUNI SHED FOR A FI RST OFFENSE BY | MPRI SONMENT FOR NOT MORE THAN THI RTY
DAYS AND FOR A SUBSEQUENT OFFENSE, BY | MPRI SONVENT FOR NOT' MORE THAN
SI XTY DAYS.

7. ANY CONTRACTOR WHO HAS BEEN CONVI CTED OF A M SDEMEANCR OR AGAI NST
WHOM A FINAL CIVIL DETERM NATION HAS BEEN RENDERED FOR A WLLFUL
VI OLATI ON  OF SECTI ON ElI GHT HUNDRED SI XTY-ONE-C OF TH S ARTI CLE SHALL BE
| NELI G BLE TO SUBM T A BI D ON OR BE AWARDED ANY PUBLI C CONTRACT W TH THE
STATE, ANY MUNI Cl PAL CORPORATI ON, PUBLI C BENEFI T CORPORATION OR PUBLIC
BODY FOR A PERIGD OF UP TO FI VE YEARS FROM THE DATE OF SUCH CONVI CTI ON
OR FI NAL DETERM NATI ON.

8. ANY EMPLOYEE AGGRI EVED BY A VI OLATION OF THI S ARTI CLE, OR AN ORGAN-
| ZATI ON REPRESENTI NG AN AGGRI EVED EMPLOYEE, MAY FILE A CIVIL ACTION TO
RECOVER LOST WAGES, TREBLE DANVAGES, ATTORNEY' S FEES AND COSTS W THI N
THREE YEARS FROM THE DATE OF SUCH VI OLATI ON.

9. A PENALTY | MPOSED UNDER THI S SECTI ON AGAI NST A CONSTRUCTI ON | NDUS-
TRY EMPLOYER SHALL BE | N EFFECT AGAI NST ANY SUCCESSCOR CORPORATI ON OR
BUSI NESS ENTI TY THAT HAS ONE OR MORE OF THE SAME PRI NClI PALS OR OFFI CERS
AS THE EMPLOYER AGAI NST WHOM THE PENALTY WAS | MPOSED.

10. NOTHING IN TH'S SECTION SHALL LIMT THE AVAI LABI LI TY OF OTHER
REVEDI ES AT LAWOR IN EQU TY FOR A VI OLATION OF THI S ARTI CLE.

S 861-F. ADVI SORY COW TTEE ON EMPLOYMENT CLASSI FI CATION. 1. THERE IS
HEREBY ESTABLI SHED THE ADVI SORY COWM TTEE ON EMPLOYMENT CLASSI FI CATI ON.
THE PURPOSE OF SUCH ADVI SORY COMM TTEE | S TO DEVELOP RECOMVENDATI ONS FOR
A COVPREHENSI VE AND STRATEGQ C STATEW DE APPROACH TO ADDRESSI NG THE PROB-
LEM OF EMPLOYEE M SCLASSI FI CATI ON AND TO ENSURE CONTRACTOR COWVPLI ANCE
W TH THE "NEW YORK STATE CONSTRUCTI ON | NDUSTRY FAI R PLAY ACT".

2. THE ADVI SORY COW TTEE SHALL BE COMPOSED OF THE COWMM SSI ONER OR A
DESI GNEE; THE ATTORNEY GENERAL OR A DESI GNEE; THE COMM SSI ONER OF  TAXA-
TION AND FI NANCE OR A DESI GNEE; THE CHAI R OF THE WORKERS' COVPENSATI ON
BOARD OR A DESI GNEE; THI RTEEN MEMBERS WHO SHALL BE APPO NTED BY THE
GOVERNOR AND SHALL SERVE AT H' S PLEASURE AS FOLLOWG: THREE REPRESEN-
TATI VES FROM THREE DI FFERENT BUI LDI NG TRADE UN ONS; THREE REPRESEN-
TATIVES OF THE NEW YORK STATE AMERI CAN FEDERATI ON OF LABOR- CONGRESS OF
| NDUSTRI AL ORGANI ZATI ONS; THREE REPRESENTATI VES OF THE BUSI NESS COVMUNI -
TY;, ONE REPRESENTATI VE OF RESI DENTI AL DEVELOPERS; ONE REPRESENTATI VE OF
RESI DENTI AL CONSTRUCTI ON CONTRACTORS; ONE REPRESENTATI VE OF COVMERCI AL
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DEVELOPERS; AND ONE REPRESENTATI VE OF COMVERCI AL  CONSTRUCTI ON  CONTRAC-
TORS.

3. THE COW SSI ONER SHALL SERVE AS THE CHAI R OF THE ADVI SORY COWM T-
TEE. ALL PUBLIC MEMBERS OF THE ADVI SORY COW TTEE SHALL SERVE W THOUT
COVPENSATI ON.  VACANCI ES ON THE ADVI SORY COW TTEE SHALL BE FILLED IN THE
SAME MANNER AS THE ORI G NAL APPO NTMENT.

4. THE ADVI SORY COW TTEE SHALL BE AUTHORI ZED TO

(A) MAKE RECOMVENDATI ONS TO THE DEPARTMENT, THE ATTORNEY GENERAL, THE
DEPARTMENT OF TAXATI ON AND FI NANCE AND THE WORKERS'  COVPENSATI ON  BOARD
W TH RESPECT TO SYNCHRON ZI NG EACH RESPECTI VE DEPARTMENT' S REGULATI ONS
AND POLI Cl ES REGARDI NG EMPLOYEE M SCLASSI FI CATI ON;

(B) MAKE RECOWMMENDATI ONS TO ENHANCE MECHANI SM5 FOR | DENTI FYI NG EMPLOY-
EE M SCLASSI FI CATI ON WHERE | T DOES OCCUR; AND

(© WORK W TH BUSI NESS, LABOR AND COMMUNI TY GROUPS TO DEVELOP EDUCA-
TI ONAL MATERI ALS THAT DI STI NGUI SH THE DI FFERENCE BETWEEN AN | NDEPENDENT
CONTRACTOR AND AN EMPLOYEE.

5. THE ADVI SORY COW TTEE SHALL | SSUE A REPORT ANNUALLY TO THE GOVER-
NOR AND LEG SLATURE ON THE STATUS OF | MPLEMENTATI ON OF THE NEW YORK
STATE CONSTRUCTI ON | NDUSTRY FAI R PLAY ACT, TO | NCLUDE PUBLI CLY AVAI LABLE
| NFORVATI ON REGARDI NG CASES BROUGHT, WAGES AND TAXES RECOVERED ON
BEHALF OF THE STATE, OUTCOVES OF CASES, LEGAL OR ADM NI STRATI VE BARRI ERS
TO SUCCESSFUL | MPLEMENTATI ON, A REVI EW OF THE PROCESS USED TO ADJUDI CATE
M SCLASSI FI CATI ON CASES, AND PROPCSALS FOR ANY ADDI TI ONAL LEG SLATI VE
ACTI ON THAT MAY BE NEEDED TO ENHANCE THE STATE'S EFFORTS TO ADDRESS
EMPLOYEE M SCLASSI FI CATI ON | N THE CONSTRUCTI ON | NDUSTRY | N THE STATE.

6. THE ADVI SORY COW TTEE MAY REQUEST ANY DEPARTMENT, OFFICE, DI VI SI ON
OR AGENCY OF THE STATE TO PROVI DE DATA AND OTHER | NFORMATI ON, PERSONNEL
OR ASSI STANCE AVAI LABLE TO SUCH AGENCY AS THE ADVI SORY COW TTEE DEEMS
NECESSARY TO DI SCHARGE | TS DUTI ES UNDER THI S ARTI CLE SUBJECT TO CONFI -
DENTI ALI TY PROVI SI ONS UNDER LAW EACH DEPARTMENT, OFFICE, DIVISION OR
AGENCY OF THE STATE SHALL, TO THE EXTENT NOT | NCONSI STENT W TH LAW
COOPERATE FULLY W TH THE ADVI SORY COW TTEE AND FURNI SH SUCH ASSI STANCE
ON AS TIMELY A BASIS AS | S NECESSARY TO ACCOWPLI SH THE PURPCSES OF THI S
ARTI CLE. THE ADVI SORY COW TTEE MAY CONSULT W TH EXPERTS OR OTHER KNOW
LEDGEABLE | NDIVIDUALS |IN THE PUBLIC OR PRI VATE SECTOR | N CARRYI NG OUT
| TS PURPOSE AND DUTI ES.

S 861-G RETALIATION. 1. ITIS AVIOATION OF TH'S ARTICLE FOR AN
EMPLOYER OR ANY AGENT OF AN EMPLOYER, TO RETALI ATE THROUGH DI SCHARGE OR
I N ANY OTHER MANNER AGAI NST ANY PERSON IN THE TERVS AND CONDI TIONS OF
H S OR HER EMPLOYMENT FOR EXERCI SI NG ANY RI GHTS GRANTED UNDER THI S ARTI -
CLE FOR

(A) MAKING A COWPLAINT TO AN EMPLOYER, CO WORKER OR TO A PUBLI C BODY
THAT RI GHTS GUARANTEED UNDER THI S ARTI CLE HAVE BEEN VI OLATED,

(B) CAUSI NG TO BE | NSTI TUTED ANY PROCEEDI NG UNDER OR RELATED TO TH'S
ARTI CLE; OR

(© PROVIDI NG | NFORVATION TO OR TESTI FYI NG BEFORE, ANY PUBLI C BODY
CONDUCTI NG AN | NVESTI GATI ON, HEARI NG OR | NQUI RY | NTO ANY SUCH VI CLATI ON
OF A LAW RULE OR REGULATI ON BY SUCH EMPLOYER

2. ANY ACT OF RETALI ATI ON UNDER THI S SECTI ON SHALL SUBJECT AN EMPLOYER
TO THE CVIL PENALTI ES UNDER SECTI ON El GHT HUNDRED SI XTY-ONE-E OF THI' S
ARTI CLE, OR TO A PRI VATE CAUSE OF ACTI QN, OR BOTH.

S 2. Paragraph (b) of subdivision 1 of section 511 of the labor lawis
anmended by addi ng a new subparagraph 1-b to read as foll ows:

(1-B) AS AN EMPLOYEE | N THE CONSTRUCTI ON | NDUSTRY UNLESS THE PRESUMP-
TION OF EMPLOYMENT CAN BE OVERCOVE, AS PROVI DED UNDER SECTI ON ElI GHT
HUNDRED S| XTY- ONE-C OF THI S CHAPTER,
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S 3. The openi ng paragraph of subdivision 4 of section 2 of the work-
ers' conpensation |aw, as anended by chapter 205 of the laws of 1993, is
amended to read as foll ows:

" Enpl oyee" neans a person engaged in one of the occupations enunerated
in section three or who is in the service of an enpl oyer whose principa
business is that of carrying on or conducting a hazardous enpl oynent
upon the prem ses or at the plant, or in the course of his enploynent
away fromthe plant of his enployer; "EWMPLOYEE' SHALL ALSO MEAN FOR THE
PURPCSES OF THIS CHAPTER ANY |INDIVIDUAL PERFORM NG SERVICES FOR A
CONTRACTOR WHO DOES NOT OVERCOVE THE PRESUMPTION OF EMPLOYMENT AS
PROVI DED UNDER SECTI ON EI GHT HUNDRED SI XTY-ONE-C OF THE LABOR LAW
"“enpl oyee" shall also nean for the purposes of this chapter civil
def ense vol unteers who are personnel of volunteer agencies sponsored or
authorized by a local office wunder regulations of the civil defense
commi ssion, to the extent of the provisions of groups seventeen and
ni net een; "enployee" shall at the election of a nunicipal corporation
made pursuant to | ocal |aw duly enacted al so nean a nenber of an auxil -
iary police organization authorized by local |aw, and for the purposes
of this chapter only a newspaper carrier under the age of eighteen years
as defined in section thirty-two hundred twenty-eight of the education
law, and shall not include donmestic servants except as provided in
section three of this chapter, and except where the enpl oyer has el ected
to bring such enployees wunder the law by securing conpensation in
accordance with the ternms of section fifty of this chapter. The term
"enpl oyee" shall not include persons who are nenbers of a supervised
amateur athletic activity operated on a non-profit basis, provided that
said nmenbers are not al so otherw se engaged or enployed by any person,
firm or corporation participating in said athletic activity, nor shal
it include the spouse or mnor child of an enployer who is a farner
unless the services of such spouse or mnor child shall be engaged by
sai d enpl oyer under an express contract of hire nor shall it include an
executive officer of a corporation who at all tines during the period
i nvol ved owns all of the issued and outstandi ng stock of the corporation
and holds all of the offices pursuant to paragraph (e) of section seven
hundred fifteen of the business corporation |aw or two executive offi-
cers of a corporation who at all tines during the period involved
between themown all of the issued and outstandi ng stock of such corpo-
ration and hold all such offices except as provided in subdivision six
of section fifty-four of this chapter provided, however, that where
there are two executive officers of a corporation each officer nust own
at | east one share of stock, nor shall it include a self-enployed person
or a partner of a partnership as defined in section ten of the partner-
ship aw who is not covered under a conpensation insurance contract or a
certificate of self-insurance as provided in subdivision eight of
section fifty-four of this chapter, nor shall it include farmlaborers
except as provided in group fourteen-b of section three of this chapter.
If a farm |l abor contractor recruits or supplies farmlaborers for work
on a farm such farmlaborers shall for the purposes of this chapter be
deened to be enpl oyees of the owner or |essee of such farm The term
"“enpl oyee" shall not include baby sitters as defined in subdivision
three of section one hundred thirty-one and subdivision three of section
one hundred thirty-two of the labor |aw or m nors fourteen years of age
or over engaged in casual enploynment consisting of yard work and house-
hol d chores in and about a one fam |y owner-occupied residence or the
prem ses of a non-profit, non-comercial organization, not involving the
use of power-driven machinery. The term "enployee" shall not include
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per sons engaged by the owner in casual enploynent consisting of vyard
wor k, househol d chores and naking repairs to or painting in and about a
one-fam |y owner-occupied residence. The term "enployee" shall not
include the services of a licensed real estate broker or sales associate
if it be proven that (a) substantially all of the renuneration (whether
or not paid in cash) for the services performed by such broker or sales
associate is directly related to sales or other output (including the
performance of services) rather than to the nunber of hours worked; (b)
the services perfornmed by the broker or sal es associate are perforned
pursuant to a witten contract executed between such broker or sales
associate and the person for whomthe services are perforned within the
past twelve to fifteen nonths; and (c) the witten contract provided for
i n paragraph (b) herein was not executed under duress and contains the
fol |l ow ng provisions:

S 4. Paragraph 1 of subsection (a) of section 671 of the tax |aw, as
anended by chapter 760 of the laws of 1992, is anended to read as
fol | ows:

(1) Every enployer maintaining an office or transacting business wth-
in this state and nmking paynent of any wages taxable under this
article, |INCLUDI NG AN EMPLOYER AS DEFINED I N SUBDI VI SION SI X OF SECTI ON
El GHT HUNDRED SI XTY-ONE-B OF THE LABOR LAW shall deduct and withhold
from such wages for each payroll period a tax conputed in such nanner as
to result, so far as practicable, in wthholding from the enployee's
wages during each calendar year an anount substantially equivalent to
the tax reasonably estimated to be due under this article resulting from
the inclusion in the enployee's New York adjusted gross incone or New
York source incone of his wages received during such cal endar year. The
nmet hod of determining the anount to be withheld shall be prescribed by
regul ations of the comm ssioner, with due regard to the New York with-
hol di ng exenptions of the enployee and the sum of any credits allowable
agai nst his tax.

S 5. The state finance |law is anended by adding a new section 99-t to
read as foll ows:

S 99-T. CONSTRUCTI ON | NDUSTRY CLASSI FI CATION FUND. 1. THERE IS HEREBY
ESTABLISHED IN THE JONT CUSTODY OF THE STATE COVPTROLLER AND THE
COW SSI ONER OF TAXATI ON AND FI NANCE AN ACCOUNT I N THE M SCELLANEQUS
SPECI AL REVENUE FUND TO BE KNOAWN AS THE " CONSTRUCTI ON | NDUSTRY CLASSI -
FI CATI ON FUND" .

2. THE CONSTRUCTI ON | NDUSTRY CLASSI FI CATI ON FUND SHALL CONSI ST OF ALL
MONEYS RECEIVED BY THE STATE AS FEES AND Cl VI L PENALTI ES PURSUANT TO
ARTI CLE TWENTY- FI VE-B OF THE LABOR LAW

3. SUCH FUND SHALL BE SUBJECT TO APPROPRI ATI ON BY THE DEPARTMENT OF
LABOR FOR ADM NI STRATI ON, | NVESTI GATI ON AND OTHER EXPENSES | NCURRED | N
CARRYI NG QUT | TS POAERS AND DUTI ES PURSUANT TO ARTI CLE TWENTY-FI VE-B OF
THE LABOR LAW AND THE DEPARTMENT MAY H RE AS MANY | NVESTI GATORS AND
OTHER PERSONNEL AS MAY BE NECESSARY TO CARRY OUT SUCH DUTI ES. ANY MONEYS
IN THE FUND AT THE END OF THE FI SCAL YEAR I N EXCESS OF ANY MONEYS NECES-
SARY FOR THE DEPARTMENT OF LABOR TO CARRY OQUT | TS POMNERS AND DUTIES
UNDER ARTICLE TWENTY-FIVE-B SHALL BE AVAILABLE TO THE DEPARTMENT OF
LABOR FOR THE NEXT FI SCAL YEAR FOR ANY OF THE DEPARTMENT OF LABOR S
DUTI ES UNDER ARTI CLE TVENTY- FI VE-B OF THE LABOR LAW

S 6. This act shall take effect on the sixtieth day after it shall
have becone a | aw



