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STATE OF NEW YORK

5570--A
2009- 2010 Regul ar Sessi ons
I N SENATE
May 18, 2009

Introduced by Sen. HASSELL-THOWSON -- (at request of the Ofice of
Tenporary and Disability Assistance) -- read twi ce and ordered print-
ed, and when printed to be conmtted to the Conmttee on Investi-
gations and Governnent Operations -- commttee discharged, bill

anmended, ordered reprinted as anended and reconmitted to said commt-
tee

AN ACT to anend the tax law, the famly court act, the donestic
relations |aw and the social services law, in relation to the nodifi -
cation of child support orders, enployer reporting of new hires and

quarterly earnings, work prograns and the noncustodi al earned incone
tax credit

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "Low I ncone Support Obligation and Performance | nprovenment Act".

S 2. Subsection (d-1) of section 606 of the tax law is anended by
addi ng a new paragraph 8 to read as foll ows:

(8 IN A REPORT PREPARED BY THE COWVM SSI ONER AND SUBM TTED TO THE
OFFI CE OF TEMPORARY AND DI SABILITY ASSI STANCE, THE DEPARTMENT SHALL
| NCLUDE | NFORVATION CONCERNING THE CREDIT ALLOWNED PURSUANT TO THI S
SUBSECTI ON | NDI CATI NG WHETHER OR NOT TAXPAYERS | DENTI FI ED BY THE OFFI CE
OF TEMPORARY AND DI SABILITY ASSI STANCE PURSUANT TO PARAGRAPH FOUR OF
THI' S SUBSECTI ON FI LED AN | NCOVE TAX RETURN, FILED FOR A CREDI T, RECEI VED
A CREDI T, AND THE AMOUNT OF ANY SUCH CREDIT. ANY |INDI VIDUAL TAXPAYER
| NFORMATI ON FURNI SHED BY THE DEPARTMENT PURSUANT TO THI' S SECTI ON SHALL
BE DEEMED CONFI DENTI AL AND MAY NOT BE DI SCLOSED TO ANY THI RD PARTY AND
THE OFFICE OF TEMPORARY AND DI SABILITY ASSI STANCE | S PRCH Bl TED FROM
USI NG THE | NDI VI DUAL TAXPAYER | NFORMATI ON EXCEPT FOR THE PURPOCSE OF

ANALYZING THE |IMPACT OF THE CREDIT AND ITS EFFECT ON CH LD SUPPORT
PAYMENTS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBDO7739- 05- 9
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S 3. Subdivision 1 of section 171-a of the tax law, as anended by
chapter 398 of the laws of 1997, is amended to read as foll ows:

(1) The departnent shall design, devel op, inplenent and operate a wage
reporting system wthin the departnment utilizing information subnitted
by enpl oyers as defined under article eighteen of the labor Ilaw. The
departnment is authorized to require subm ssion of a report, in such form
and in such manner as prescribed by regulations for not nore frequently
than four tinmes per annum of the name, social security account nunber,
and gross wages paid to each enpl oyee who resides or is enployed in this
state, whether or not such enployee is a resident for purposes of this
chapter and whether or not the wages of such enployee are subject to
wi t hhol ding of tax or paynents of tax under article twenty-two of this
chapter. EMPLOYERS ALSO SHALL REPORT | F DEPENDENT HEALTH | NSURANCE
BENEFI TS ARE AVAILABLE. No report shall be filed with respect to an
enpl oyee of a state or |ocal agency performng intelligence or counter-
intelligence functions, if the head of such agency has determ ned that
filing such a report could endanger the safety of the enployee or
conprom se an ongoi ng investigation or intelligence m ssion.

S 4. Paragraphs (a) and (b) of subdivision 3 of section 171-h of the
tax | aw, as added by chapter 398 of the laws of 1997, are anended to
read as follows:

(a) GCeneral. Enployers shall furnish to the state directory of new
hires a report that contains the nane, address, and social security
nunber of each newly hired or re-hired enpl oyee who works in the state,
and the enpl oyer's nane, address, and identification nunber as assigned
pursuant to section six thousand one hundred nine of the internal reven-
ue code of 1986. EMPLOYERS ALSO SHALL REPORT | F DEPENDENT HEALTH | NSUR-
ANCE BENEFI TS ARE AVAI LABLE AND THE DATE THE EMPLOYEE QUALI FI ES FOR THE
BENEFI TS.

(b) Format. Each report shall be submitted on a W4 (enployee's wth-
hol ding allowance certificate) formor, at enployer option, an equiv-
alent formand transmtted by first class nail, magnetically, or elec-
tronically to the state directory of new hires. |IN ADDITION, |IF EACH
REPORT IS SUBM TTED ON A W4, AN ADDI TI ONAL FORM AS PRESCRIBED BY THE
DEPARTMENT SHALL BE SUBM TTED TO REPORT | F DEPENDENT HEALTH | NSURANCE
BENEFI TS ARE AVAI LABLE AND THE DATE THE EMPLOYEE QUALI FI ES FOR THE BENE-
FITS. THAT ADDI TI ONAL FORM SHALL BE TRANSM TTED BY FIRST CLASS MAIL,
MAGNETI CALLY, OR ELECTRONI CALLY TO THE STATE DI RECTORY OF NEW HI RES.

S 5. Paragraph 3 of subsection (e) of section 697 of the tax |aw, as
anended by section 4 of part V of chapter 57 of the laws of 2009, is
amended to read as foll ows:

(3) Nothing herein shall be construed to prohibit the departnent, its
of ficers or enployees from furnishing information to the office of
tenporary and disability assistance relating to the paynent of the cred-
it for certain household and dependent care services necessary for gain-
ful enploynent under subsection (c) of section six hundred six of this
article and the earned incone credit under subsection (d) of section six
hundred six of this article AND THE ENHANCED EARNED | NCOVE CREDI T UNDER
SUBSECTI ON (D-1) OF SECTION SI X HUNDRED SI X OF THI S ARTI CLE, or pursuant
to a local |law enacted by a city having a popul ation of one mllion or
nore pursuant to subsection (f) of section thirteen hundred ten of this
chapter, only to the extent necessary to calculate qualified state
expendi tures under paragraph seven of subdivision (a) of section four
hundred nine of the federal social security act or to docunent the prop-
er expenditure of federal tenporary assistance for needy fanm lies funds
under section four hundred three of such act. The office of tenporary
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and disability assistance nay redi sclose such information to the United
St at es departnent of health and human services only to the extent neces-
sary to calculate such qualified state expenditures or to docunent the
proper expenditure of such federal tenporary assistance for needy fam -
lies funds. Nothing herein shall be construed to prohibit the delivery
by the conm ssioner to a conm ssioner of jurors, appointed pursuant to
section five hundred four of the judiciary law, or, in counties wthin
cities having a population of one mllion or nore, to the county clerk
of such county, of a mailing list of individuals to whom incone tax
forms are nmailed by the conm ssioner for the sole purpose of conpiling a
list of prospective jurors as provided in article sixteen of the judici-
ary |aw Provi ded, however, such delivery shall only be made pursuant
to an order of the chief adm nistrator of the courts, appointed pursuant
to section two hundred ten of the judiciary law. No such order may be
i ssued wunless such chief admnistrator is satisfied that such mailing
list is needed to conpile a proper list of prospective jurors for the
county for which such order is sought and that, in view of the responsi-
bilities inposed by the various |aws of the state on the departnent, it

is reasonable to require the conm ssioner to furnish such list. Such
order shall provide that such list shall be used for the sol e purpose of
conmpiling a |list of prospective jurors and that such comm ssioner of

jurors, or such county clerk, shall take all necessary steps to insure

that the list is kept confidential and that there is no unauthorized use
or disclosure of such list. Furthernore, nothing herein shall be
construed to prohibit the delivery to a taxpayer or his or her duly
authorized representative of a certified copy of any return or report
filed in connection with his or her tax or to prohibit the publication
of statistics so classified as to prevent the identification of partic-
ular reports or returns and the itens thereof, or the inspection by the
attorney general or other legal representatives of the state of the
report or return of any taxpayer or of any enployer filed under section
one hundred seventy-one-h of this chapter, where such taxpayer or
enpl oyer shall bring action to set aside or review the tax based there-
on, or agai nst whom an action or proceedi ng under this chapter or under
this chapter and article eighteen of the | abor | aw has been recommended
by the conm ssioner, the conmm ssioner of |abor with respect to unenpl oy-
ment insurance matters, or the attorney general or has been instituted,
or the inspection of the reports or returns required under this article
by the conptroller or duly designated officer or enployee of the state
departrment of audit and control, for purposes of the audit of a refund
of any tax paid by a taxpayer under this article, or the furnishing to
the state departnment of |abor of unenploynent insurance informtion
obtained or derived fromquarterly conbined withhol di ng, wage reporting
and unenpl oynent insurance returns required to be filed by enployers
pursuant to paragraph four of subsection (a) of section six hundred
seventy-four of this article, for purposes of admnistration of such
department's unenpl oynent i nsurance program enpl oynent services
program federal and state enploynent and training prograns, enploynent
statistics and |labor market information prograns, worker protection
prograns, federal prograns for which the departnent has admnistrative
responsi bility or for other purposes deened appropriate by the comm s-
sioner of |abor consistent with the provisions of the |l|abor Ilaw, and
redi scl osure of such information in accordance with the provisions of
sections five hundred thirty-six and five hundred thirty-seven of the
| abor law or any other applicable Iaw, or the furnishing to the state
of fice of tenporary and disability assistance of information obtained or
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derived from New York state personal incone tax returns as described in
par agr aph (b) of subdivision two of section one hundred seventy-one-g of
this chapter for the purpose of review ng support orders enforced pursu-
ant totitle six-A of article three of the social services lawto aid in
the determ nation of whether such orders should be adjusted, or the
furnishing of infornmation obtained from the reports required to be
submtted by enployers regarding newly hired or re-hired enployees
pursuant to section one hundred seventy-one-h of this chapter to the
state office of tenporary and disability assistance, the state depart-
ment of health, the state departnment of |abor and the workers' conpen-
sation board for purposes of admnistration of the child support
enforcenent program verification of individuals' eligibility for one or
nore of the prograns specified in subsection (b) of section eleven
hundred thirty-seven of the federal social security act and for other
publ i c assi stance prograns authorized by state law, and adm nistration
of the state's enploynent security and workers' conpensation prograns,
and to the national directory of new hires established pursuant to
section four hundred fifty-three-A of the federal social security act
for the purposes specified in such section, or the furnishing to the
state office of tenporary and disability assistance of the amount of an
over paynent of income tax and interest thereon certified to the conp-
troller to be credited agai nst past-due support pursuant to section one
hundred seventy-one-c of this chapter and of the nane and social securi-
ty nunmber of the taxpayer who nade such overpaynent, or the disclosing
to the conmssioner of finance of the city of New York, pursuant to
section one hundred seventy-one-|I of this chapter, of the amount of an
overpaynent and interest thereon certified to the conptroller to be
credited against a city of New York tax warrant judgment debt and of the
nane and social security nunber of the taxpayer who made such overpay-
ment, or the furnishing to the New York state higher education services
corporation of the amobunt of an overpaynment of inconme tax and interest
thereon certified to the conptroller to be credited agai nst the anpunt
of a default in repaynent of any education |loan debt, including judg-
ments, owed to the federal or New York state government that is being
coll ected by the New York state higher education services corporation,
and of the name and social security nunber of the taxpayer who made such
over paynent, or the furnishing to the state departnent of health of the
i nformati on required by paragraph (f) of subdivision two and subdi vi si on
two-a of section two thousand five hundred el even of the public health
law and by subdivision eight of section three hundred sixty-six-a and
par agr aphs (b) and (d) of subdivision two of section three hundred
si xty-nine-ee of the social services law, or the furnishing to the state
university of New York or the city university of New York respectively
or the attorney general on behalf of such state or city wuniversity the
anmount of an overpaynent of inconme tax and interest thereon certified to
the conptroller to be credited against the anount of a default in repay-
nment of a state university |oan pursuant to section one hundred seven-
ty-one-e of this chapter and of the name and social security nunber of
the taxpayer who made such overpaynent, or the disclosing to a state
agency, pursuant to section one hundred seventy-one-f of this chapter,
of the anobunt of an overpaynent and interest thereon certified to the
conptroller to be credited against a past-due legally enforceable debt
owed to such agency and of the nane and social security nunmber of the
t axpayer who nmade such overpaynent, or the furnishing of enployee and
enpl oyer information obtained through the wage reporting system pursu-
ant to section one hundred seventy-one-a of this chapter, as added by
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chapter five hundred forty-five of the |laws of nineteen hundred seven-
ty-eight, to the state office of tenporary and disability assistance,
the departnent of health or to the state office of the medicaid inspec-
tor general for the purpose of verifying eligibility for and entitl enent
to anmounts of benefits under the social services law or simlar |aw of
anot her jurisdiction, |ocating absent parents or other persons legally
responsible for the support of applicants for or recipients of public
assi stance and care under the social services law and persons legally
responsi bl e for the support of a recipient of services under section one
hundred eleven-g of the social services |aw and, in appropriate cases,
establ i shing support obligations pursuant to the social services |aw and
the fam |y court act or simlar provision of |aw of another jurisdiction
for the purpose of evaluating the effect on earnings of participation in
enpl oynment, training or other prograns designed to pronote self-suffici-
ency authorized pursuant to the social services law by current recipi-
ents of public assistance and care and by former applicants and recipi-
ents of public assistance and care, (except that with regard to forner
recipients, information which relates to a particular former recipient
shall be provided with client identifying data deleted), to the state
office of tenporary and disability assistance for the purpose of deter-
mning the eligibility of any child in the custody, care and custody or
custody and guardianship of a local social services district or of the
office of children and fanmily services for federal paynents for foster
care and adoption assi stance pursuant to the provisions of title IV-E of
the federal social security act by providing infornmation with respect to
the parents, the stepparents, the child and the siblings of the child
who were living in the same household as such child during the nonth
that the <court proceedings leading to the child s renoval fromthe
househol d were initiated, or the witten instrunment transferring care
and custody of the child pursuant to the provisions of section three
hundred fifty-eight-a or three hundred eighty-four-a of the socia
services |aw was signed, provided however that the office of tenporary
and disability assistance shall only use the information obtai ned pursu-
ant to this subdivision for the purpose of determining the eligibility
of such child for federal paynents for foster care and adopti on assi st-
ance pursuant to the provisions of title IV-E of the federal socia
security act, and to the state departnent of |abor, or other individuals
desi gnated by the conm ssioner of |abor, for the purpose of the adm nis-
tration of such departnent's unenpl oynment insurance program enploynent
services program federal and state enploynment and training prograns,
enpl oynment statistics and [|abor narket infornmation prograns, worker
protection prograns, federal prograns for which the departnment has
adm nistrative responsibility or for other purposes deened appropriate
by the conm ssioner of |abor consistent with the provisions of the |abor
| aw, and redisclosure of such information in accordance wth the
provi sions of sections five hundred thirty-six and five hundred thirty-
seven of the labor law, or the furnishing of information, which 1is
obtai ned fromthe wage reporting system operated pursuant to section one
hundred seventy-one-a of this chapter, as added by chapter five hundred
forty-five of the laws of nineteen hundred seventy-eight, to the state
office of tenporary and disability assistance so that it may furnish
such information to public agencies of other jurisdictions wth which
the state office of tenporary and disability assistance has an agreenent
pursuant to paragraph (h) or (i) of subdivision three of section twenty
of the social services law, and to the state office of tenporary and
disability assistance for the purpose of fulfilling obligations and
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responsi bilities otherw se i ncunbent upon the state departnment of | abor,
under section one hundred twenty-four of the federal fam |y support act
of nineteen hundred eighty-eight, by giving the federal parent | ocator
service, nmaintained by the federal departnment of health and hunan
services, pronpt access to such information as required by such act, or
to the state departnment of health to verify eligibility under the child
heal t h i nsurance plan pursuant to subdivisions two and two-a of section
two thousand five hundred eleven of the public health law, to verify
eligibility under the nedical assistance and fam |y health plus prograns
pursuant to subdivision eight of section three hundred sixty-six-a and
paragraphs (b) and (d) of subdivision two of section three hundred
si xty-nine-ee of the social services law, and to verify eligibility for
the program for elderly pharmaceutical insurance coverage under title
three of article two of the elder law, or to the office of vocationa
and educational services for individuals with disabilities of the educa-
tion department, the comm ssion for the blind and visually handi capped
and any other state vocational rehabilitation agency, for purposes of
obtaining reinbursenment fromthe federal social security adm nistration
for expenditures nade by such office, comm ssion or agency on behal f of
di sabl ed individuals who have achi eved econonic self-sufficiency or to
t he hi gher education services corporation for the purpose of assisting
the corporation in default prevention and default collection of educa-
tion |l oan debt, including judgnents, owed to the federal or New York
state governnment; provided, however, that such information shall be
limted to the names, social security nunbers, home and/or business
addresses, and enployer nanes of defaulted or delinquent student |oan
borr owers.

Provi ded, however, that wth respect to enployee infornmation the
office of tenporary and disability assistance shall only be furnished
with the nanes, social security account nunbers and gross wages of those
enpl oyees who are (A) applicants for or recipients of benefits under the
social services law, or simlar provision of |aw of another jurisdiction
(pursuant to an agreenment under subdivision three of section twenty of
the social services law) or, (B) absent parents or other persons legally
responsible for the support of applicants for or recipients of public
assi stance and care under the social services law or simlar provision
of law of another jurisdiction (pursuant to an agreenent under subdivi -
sion three of section twenty of the social services law), or (C) persons
| egally responsible for the support of a recipient of services under
section one hundred eleven-g of the social services law or sinlar
provi sion of | aw of another jurisdiction (pursuant to an agreenent under
subdi vi sion three of section twenty of the social services law), or (D)
enpl oyees about whom wage reporting system information is being
furnished to public agencies of other jurisdictions, wth which the
state office of tenporary and disability assistance has an agreenent
pursuant to paragraph (h) or (i) of subdivision three of section twenty
of the social services |law, or (E) enpl oyees about whom wage reporting
systeminformation is being furnished to the federal parent |ocator
service, nmaintained by the federal departnment of health and hunan
services, for the purpose of enabling the state office of tenporary and
di sability assistance to fulfill obligations and responsibilities other-
wi se incunbent upon the state departnment of |abor, under section one
hundred twenty-four of the federal famly support act of nineteen
hundred ei ghty-eight, and, only if, the office of tenporary and disabil -
ity assistance certifies to the conm ssioner that such persons are such
applicants, recipients, absent parents or persons legally responsible
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for support or persons about whominformation has been requested by a
publ i c agency of another jurisdiction or by the federal parent |ocator
service and further certifies that in the case of information requested
under agreenments wth other jurisdictions entered into pursuant to
subdi vi sion three of section twenty of the social services Ilaw, that
such request is in conpliance with any applicable federal |aw. Provided,
further, that where the office of tenporary and disability assistance
requests enpl oyee informati on for the purpose of evaluating the effects
on earnings of participation in enploynent, training or other programns
designed to pronote self-sufficiency authorized pursuant to the socia
services law, the office of tenporary and disability assistance shal
only be furnished with the quarterly gross wages (excluding any refer-
ence to the name, social security nunber or any other infornmation which
could be used to identify any enployee or the name or identification
nunber of any enployer) paid to enpl oyees who are former applicants for
or recipients of public assistance and care and who are so certified to
the comm ssioner by the conm ssioner of the office of tenporary and
di sability assistance. Provided, further, that with respect to enployee
information, the departnent of health shall only be furnished with the
i nformati on required pursuant to the provisions of paragraph (f) of
subdivision two and subdivision two-a of section two thousand five
hundred el even of the public health | aw and subdivi si on eight of section
three hundred sixty-six-a and paragraphs (b) and (d) of subdivision two
of section three hundred sixty-nine-ee of the social services law, with
respect to those individuals whose eligibility under the child health
i nsurance plan, nedical assistance program and famly health plus
programis to be determ ned pursuant to such provisions and with respect
to those nmenbers of any such individual's househol d whose i ncone affects
such individual's eligibility and who are so certified to the conms-
sioner or by the departnment of health. Provided, further, that wage
reporting information shall be furnished to the office of vocational and
educati onal services for individuals with disabilities of the education
departnment, the comm ssion for the blind and visually handi capped and
any other state vocational rehabilitation agency only if such office,
commi ssion or agency, as applicable, certifies to the comm ssioner that
such information is necessary to obtain reinbursenent from the federa
social security adm nistration for expenditures nmade on behal f of disa-
bl ed i ndi vidual s who have achi eved sel f-sufficiency. Reports and returns
shall be preserved for three years and thereafter until the conmm ssioner
orders themto be destroyed.

S 6. Section 451 of the famly court act, as amended by chapter 533 of
the laws of 1999, is anended to read as foll ows:

S 451. Continuing jurisdiction. 1. Except as provided in article
five-B of this act, the court has continuing jurisdiction over any
support proceedi ng brought under this article wuntil its judgnment is
conpletely satisfied and my nodify, set aside or vacate any order
issued in the course of the proceeding, provided, however, that the
nodi fication, set aside or vacatur shall not reduce or annul child
support arrears accrued prior to the making of an application pursuant
to this section. The court shall not reduce or annul any other arrears
unl ess the defaulting party shows good cause for failure to nake appli-
cation for relief fromthe judgnment or order directing paynment prior to
the accrual of the arrears, in which case the facts and circunstances
constituting such good cause shall be set forth in a witten nenorandum
of decision. A nodification may increase support payments nunc pro tunc
as of the date of the initial application for support based on newy
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di scovered evidence. Any retroactive anount of support due shall be paid
[in one lunmp sumor periodic suns, as the court directs, taking into
account any anount of support which has been pai d] AND BE ENFORCEABLE AS
PROVI DED | N SECTI ON FOUR HUNDRED FORTY OF THI S ARTI CLE. Upon an appli ca-
tion to nodify, set aside or vacate an order of support, no hearing
shall be required unless such application shall be supported by affida-
vit and other evidentiary material sufficient to establish a prim facie
case for the relief requested.

2. (A THE COURT MAY MODI FY AN ORDER OF CHI LD SUPPORT, | NCLUDI NG AN
ORDER | NCORPORATI NG W THOUT MERG NG AN AGREEMENT OR STI PULATION OF THE
PARTIES, UPON A SHOANNG OF A SUBSTANTIAL CHANGE I N Cl RCUMSTANCES.
| NCARCERATI ON SHALL NOT BE A BAR TO FINDING A SUBSTANTIAL CHANGE |IN
Cl RCUMBTANCES PROVI DED SUCH | NCARCERATI ON IS NOT THE RESULT OF NON- PAY-
MENT OF A CHI LD SUPPORT ORDER, OR AN OFFENSE AGAINST THE CUSTODI AL
PARENT OR CHI LD WHO I S THE SUBJECT OF THE ORDER OR JUDGVENT.

(B) I'N ADDI TI ON, UNLESS THE PARTI ES HAVE SPECI FI CALLY OPTED OUT OF THE
FOLLOWNG PROVISIONS IN A VALIDLY EXECUTED AGREEMENT OR STI PULATI ON
ENTERED | NTO BETWEEN THE PARTI ES, THE COURT MAY MODI FY AN ORDER OF CHI LD
SUPPORT WHERE

(1) THREE YEARS HAVE PASSED SI NCE THE ORDER WAS ENTERED, LAST MODI Fl ED
OR ADJUSTED; OR

(1'l) THERE HAS BEEN A CHANGE I N El THER PARTY'S GROSS | NCOVE BY FI FTEEN
PERCENT OR MORE SI NCE THE ORDER WAS ENTERED, LAST MODI FI ED, OR ADJUSTED
A REDUCTION I N | NCOVE SHALL NOT BE CONSI DERED AS A GROUND FOR MODI FI CA-
TION UNLESS I T WAS | NVOLUNTARY AND THE PARTY HAS MADE DI LI GENT ATTEMPTS
TO SECURE EMPLOYMENT COMMVENSURATE WTH HI'S OR HER EDUCATI ON, ABILITY,
AND EXPERI ENCE

S 7. Paragraph b of subdivision 9 of part B of section 236 of the
donmestic relations |aw, as anmended by chapter 354 of the laws of 1993,
is amended to read as foll ows:

b. (1) Upon application by either party, the court may annul or nodify
any prior order or judgnent as to maintenance [or child support], upon a
show ng of the recipient's inability to be self-supporting or a substan-
tial change in circunstance or ternmnation of child support awarded
pursuant to section two hundred forty of this article, including finan-
cial hardship. Wiere, after the effective date of this part, a sepa-
ration agreenment remains in force no nodification of a prior order or
judgnment incorporating the ternms of said agreenent shall be nade as to
mai nt enance without a showi ng of extrene hardship on either party, in
whi ch event the judgnent or order as nodified shall supersede the terns
of the prior agreenent and judgnment for such period of tine and under
such circunstances as the court determ nes. [Provided, however, that no
nodi fication or annul ment shall reduce or annul any arrears of child
support which have accrued prior to the date of application to annul or
nodi fy any prior order or judgnment as to child support.] The court shal
not reduce or annul any arrears of nmintenance which have been reduced
to final judgnent pursuant to section two hundred forty-four of this
[chapter] ARTICLE. No other arrears of nmmi ntenance which have accrued
prior to the nmaking of such application shall be subject to nodification
or annul ment unl ess the defaulting party shows good cause for failure to
make application for relief fromthe judgnent or order directing such
paynment prior to the accrual of such arrears and the facts and circum
stances constituting good cause are set forth in a witten nenorandum of
deci sion. Such nodification nmay increase mai ntenance [or child support]
nunc pro tunc as of the date of application based on newy discovered
evi dence. Any retroactive amount of mai ntenance[, or child support] due
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shal |, except as provided for herein, be paid in one sum or periodic
sums, as the court directs, taking into account any tenporary or parti al
paynents which have been nmade. [Any retroactive anmount of child support
due shall be support arrears/past due support. In addition, such retro-
active child support shall be enforceable in any nanner provided by |aw

including, but not I|imted to, an execution for support enforcenent
pursuant to subdivision (b) of section fifty-two hundred forty-one of
the civil practice lawand rules. Wen a child receiving support is a

publ i c assistance recipient, or the order of support is being enforced
or is to be enforced pursuant to section one hundred el even-g of the
soci al services law, the court shall establish the anbunt of retroactive
child support and notify the parties that such amount shall be enforced
by the support <collection wunit pursuant to an execution for support
enforcenent as provided for in subdivision (b) of section fifty-two
hundred forty-one of the civil practice law and rules, or in such peri-
odi ¢ paynents as woul d have been authorized had such an execution been
i ssued. In such case, the court shall not direct the schedul e of repay-
ment of retroactive support.] The provisions of this subdivision shall
not apply to a separation agreenment nmade prior to the effective date of
this part.

(2) (1) THE COURT MAY MODI FY AN ORDER OF CHI LD SUPPORT, | NCLUDING AN
ORDER | NCORPORATI NG W THOUT MERG NG AN AGREEMENT OR STI PULATI ON OF THE
PARTI ES, UPON A SHOWN NG OF A SUBSTANTI AL CHANGE | N Cl RCUMSTANCES. | NCAR-
CERATI ON SHALL NOT BE A BAR TO FI NDI NG A SUBSTANTI AL CHANGE I N Cl RCUM
STANCES PROVI DED SUCH | NCARCERATI ON IS NOT THE RESULT OF NON- PAYMENT OF
A CHI LD SUPPORT ORDER, OR AN OFFENSE AGAINST THE CUSTODI AL PARENT OR
CH LD WHO | S THE SUBJECT OF THE ORDER OR JUDGVENT.

(1) IN ADD TION, UNLESS THE PARTI ES HAVE SPECI FI CALLY OPTED OQUT OF
THE FOLLOW NG PROVI SIONS I N A VALIDLY EXECUTED AGREEMENT OR STI PULATI ON
ENTERED | NTO BETWEEN THE PARTI ES, THE COURT MAY MODI FY AN ORDER OF CHI LD
SUPPORT WHERE:

(A) THREE YEARS HAVE PASSED SI NCE THE ORDER WAS ENTERED, LAST MODI Fl ED
OR ADJUSTED; OR

(B) THERE HAS BEEN A CHANGE I N El THER PARTY'S GROSS | NCOVE BY FI FTEEN
PERCENT OR MORE SI NCE THE ORDER WAS ENTERED, LAST MODI FI ED, OR ADJUSTED.
A REDUCTION I N | NCOVE SHALL NOT BE CONSI DERED AS A GROUND FOR MODI FI CA-
TION UNLESS | T WAS | NVOLUNTARY AND THE PARTY HAS MADE DI LI GENT ATTEMPTS
TO SECURE EMPLOYMENT COMMVENSURATE WTH HI'S OR HER EDUCATI ON, ABILITY,
AND EXPERI ENCE.

(1'11) NO MODI FI CATI ON OR ANNULMENT SHALL REDUCE OR ANNUL ANY ARREARS
OF CHI LD SUPPORT WHI CH HAVE ACCRUED PRI OR TO THE DATE OF APPLI CATION TO
ANNUL OR MODI FY ANY PRI OR ORDER OR JUDGVENT AS TO CHI LD SUPPORT. SUCH
MODI FI CATI ON MAY | NCREASE CHI LD SUPPORT NUNC PRO TUNC AS OF THE DATE OF
APPLI CATION BASED ON NEWY DI SCOVERED EVI DENCE. ANY RETROACTI VE AMOUNT
OF CHI LD SUPPORT DUE SHALL, EXCEPT AS PROVI DED FOR I N THI S SUBPARAGRAPH,
BE PAID IN ONE SUM OR PERI ODI C SUMS, AS THE COURT DI RECTS, TAKING | NTO
ACCOUNT ANY TEMPORARY OR PARTIAL PAYMENTS WH CH HAVE BEEN MADE. ANY
RETROACTI VE AMOUNT OF CHI LD SUPPORT DUE SHALL BE SUPPORT ARREARS/ PAST
DUE SUPPORT. |IN ADDITIQN, SUCH RETROACTIVE CH LD SUPPORT SHALL BE
ENFORCEABLE | N ANY MANNER PROVI DED BY LAW I NCLUDI NG BUT NOT LIM TED TG,
AN EXECUTI ON FOR SUPPORT ENFORCEMENT PURSUANT TO SUBDIVISION (B) OF
SECTI ON FI FTY- TWD HUNDRED FORTY-ONE OF THE Cl VIL PRACTI CE LAW AND RULES.
VWHEN A CHI LD RECEI VI NG SUPPORT IS A PUBLI C ASSI STANCE RECI Pl ENT, OR THE
ORDER OF SUPPORT | S BEING ENFORCED OR IS TO BE ENFORCED PURSUANT TO
SECTI ON ONE HUNDRED ELEVEN- G OF THE SOCI AL SERVI CES LAW THE COURT SHALL
ESTABLI SH THE AMOUNT OF RETROACTI VE CHI LD SUPPORT AND NOTI FY THE PARTI ES
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THAT SUCH AMOUNT SHALL BE ENFORCED BY THE SUPPORT COLLECTI ON UNI T PURSU-
ANT TO AN | MMEDI ATE EXECUTI ON FOR SUPPORT ENFORCEMENT AS PROVI DED FOR BY
TH S CHAPTER, OR I N SUCH PERI ODI C PAYMENTS AS WOULD HAVE BEEN AUTHORI ZED
HAD SUCH AN EXECUTION BEEN | SSUED. I N SUCH CASE, THE COURT SHALL NOT
DI RECT THE SCHEDULE OF REPAYMENT OF RETROACTI VE SUPPORT.

S 8. Subdivision 4 of section 440 of the famly court act, as anended
by chapter 398 of the laws of 1997, is anended to read as foll ows:

4. Any support order nade by the court in any proceedi ng under the
provi sions of article five-B of this act, pursuant to a reference from
the suprene court wunder section two hundred fifty-one of the donestic
relations |law or under the provisions of TH S article [four,] OR ARTICLE
five or five-A of this act shall include, on its face, a notice printed
or typewitten in a size equal to at |east eight point bold type:

(A) informng the respondent that a willful failure to obey the order
may, after court hearing, result in commtnent to jail for a termnot to
exceed six nmonths for contenpt of court[.], AND

(B) I NFORM NG THE PARTIES OF THEI R RI GHT TO SEEK A MODI FI CATI ON OF THE
CHI LD SUPPORT ORDER UPON A SHOW NG OF:

(1) A SUBSTANTI AL CHANGE I N Cl RCUMSTANCES; OR

(1'l) THAT THREE YEARS HAVE PASSED SI NCE THE ORDER WAS ENTERED, LAST
MODI FI ED OR ADJUSTED; OR

(I'11)y THERE HAS BEEN A CHANGE |IN EITHER PARTY' S GRCSS | NCOVE BY
FI FTEEN PERCENT OR MORE SI NCE THE ORDER WAS ENTERED, LAST MODI FIED, OR
ADJUSTED,;

HONEVER, | F THE PARTI ES HAVE SPECI FI CALLY OPTED OUT OF SUBPARAGRAPH (I 1)
OR (Ill) O TH'S PARAGRAPH IN A VALIDLY EXECUTED AGREEMENT OR STI PU-
LATI ON, THEN THAT BASI S TO SEEK MODI FI CATI ON DOES NOT APPLY.

S 9. Subdivision 7 of part B of section 236 of the donmestic relations
| aw i s amended by addi ng a new paragraph d to read as foll ows:

D. ANY CH LD SUPPORT ORDER MADE BY THE COURT | N ANY PROCEEDI NG UNDER
THE PROVI SIONS OF THI'S SECTI ON SHALL I NCLUDE, ON |ITS FACE, A NOTICE
PRI NTED OR TYPEWRI TTEN IN A SI ZE EQUAL TO AT LEAST EI GHT PO NT BOLD TYPE
| NFORM NG THE PARTIES OF THEIR RI GHT TO SEEK A MODI FI CATI ON OF THE CHI LD
SUPPORT ORDER UPON A SHOW NG OF:

(1) A SUBSTANTI AL CHANGE I N Cl RCUMSTANCES; OR

(1'l) THAT THREE YEARS HAVE PASSED SI NCE THE ORDER WAS ENTERED, LAST
MODI FI ED OR ADJUSTED; OR

(I''l) THERE HAS BEEN A CHANGE IN EITHER PARTY'S GROSS | NCOVE BY
FI FTEEN PERCENT OR MORE SI NCE THE ORDER WAS ENTERED, LAST MODI FI ED, OR
ADJUSTED,;

HONEVER, | F THE PARTI ES HAVE SPECI FI CALLY OPTED OUT OF SUBPARAGRAPH (I 1)
OR (IlI'l) OF THS PARAGRAPH IN A VALIDLY EXECUTED AGREEMENT OR STIPU
LATI ON, THEN THAT BASI S TO SEEK MODI FI CATI ON DOES NOT APPLY.

S 10. The famly court act is anmended by addi ng a new section 437-a to
read as foll ows:

S 437-A. REFERRAL TO WORK PROGRAMS. | N ANY PROCEEDI NG TO ESTABLI SH AN
ORDER OF SUPPORT, |F THE RESPONDENT | S UNEMPLOYED, THE COURT MAY REQUI RE
THE RESPONDENT TO SEEK EMPLOYMENT, OR TO PARTICIPATE IN JOB TRAIN NG
EMPLOYMENT COUNSELI NG OR OTHER PROGRAMS DESI GNED TO LEAD TO EMPLOYMENT
PROVI DED SUCH PROGRAMS ARE AVAI LABLE. THE COURT SHALL NOT REQUIRE THE
RESPONDENT TO SEEK EMPLOYMENT OR TO PARTI Cl PATE I N JOB TRAI NI NG EMPLOY-
MENT COUNSELI NG OR OTHER PROGRAMS DESI GNED TO LEAD TO EMPLOYMENT UNDER
THI'S SECTION | F THE RESPONDENT IS I N RECEI PT OF SUPPLEMENTAL SECURITY
| NCOVE OR SOCI AL SECURI TY DI SABI LI TY BENEFI TS.

S 11. Section 111-h of the social services law is anmended by adding a
new subdi vision 20 to read as foll ows:



Co~NOoOUIT~hWNE

S. 5570--A 11

20. | F THE RESPONDENT IS REQU RED TO PARTICIPATE IN WORK PROGRAMS
PURSUANT TO SECTI ON FOUR HUNDRED THI RTY- SEVEN-A OF THE FAM LY COURT ACT,
AND THE COURT ENTERS AN ORDER OF SUPPORT ON BEHALF OF THE PERSONS I N
RECEI PT OF PUBLI C ASSI STANCE, THE SUPPORT COLLECTION UNI T SHALL NOT FI LE
A PETI TI ON TO | NCREASE THE SUPPORT OBLI GATI ON FOR TWELVE MONTHS FROM THE
DATE OF ENTRY OF THE ORDER OF SUPPORT |F THE RESPONDENT' S | NCOVE | S
DERI VED FROM PARTI Cl PATI ON | N SUCH PROGRANMS.

S 12. Subdivision (b) of section 461 of the famly court act is
amended to read as foll ows:

(b) If an order of the suprene court or of another court of conpetent
jurisdiction requires support of the child, the famly court may:

(i) entertain an application to enforce the order requiring support;
or

(ii) entertain an application to nodify such order [on the ground that
changed circunstances requires such nodification] AS PROVI DED UNDER
SUBDI VI SI ON TWO OF SECTI ON FOUR HUNDRED FI FTY-ONE OF THI S ARTI CLE
unl ess the order of the suprene court provides that the supreme court
retains exclusive jurisdiction to enforce or nodify the order.

S 13. This act shall take effect on the ninetieth day after it shal
have becone | aw, provided however, that sections six and seven of this
act shall apply to any action or proceeding to nodify any order of child
support entered on or after the effective date of this act except that
if the child support order incorporated without nmerging a valid agree-
ment or stipulation of the parties, the amendnents regarding the nodifi-
cation of a child support order set forth in sections six and seven of
this act shall only apply if the incorporated agreenment or stipulation
was executed on or after this act's effective date; provided however,
that sections three and four of this act shall take effect on the three
hundred sixty-fifth day after it shall have becone a | aw.



