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STATE OF NEW YORK

4429
2009- 2010 Regul ar Sessi ons
I N SENATE
April 23, 2009

Introduced by Sen. DUANE -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the crimnal procedure law, in relation to victins of
sex trafficking convicted of prostitution offenses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (h) of subdivision 1 of section 440.10 of the
crimnal procedure law is anmended and a new paragraph (i) is added to
read as foll ows:

(h) The judgnent was obtained in violation of a right of the defend-
ant under the constitution of this state or of the United States[.]; OR

(1) THE JUDGVENT | S A CONVI CTI ON WHERE THE ARRESTI NG CHARGE WAS UNDER
SECTI ON 240. 37 (LO TERI NG FOR THE PURPCSE OF ENGAG NG IN A PROSTI TUTI ON
OFFENSE, PROVI DED THAT THE DEFENDANT WAS NOT ALLEGED TO BE LO TERI NG FOR
THE PURPOSE OF PATRONI ZI NG A PROSTI TUTE OR PROMOTI NG PROSTI TUTI ON) OR
230.00 (PROSTITUTION) OF THE PENAL LAW AND THE DEFENDANT'S PARTIC
| PATION I N THE OFFENSE WAS A RESULT OF HAVI NG BEEN A VI CTI M OF SEX TRAF-
FI CKI NG UNDER SECTI ON 230. 34 OF THE PENAL LAW OR TRAFFI CKI NG | N PERSONS
UNDER THE TRAFFI CKI NG VI CTI M5 PROTECTI ON ACT (UNI TED STATES CODE, TITLE
22, CHAPTER 78); PROVI DED THAT

(1) A MOTION UNDER TH S PARAGRAPH SHALL BE MADE W TH DUE DI LI GENCE,
AFTER THE DEFENDANT HAS CEASED TO BE A VI CTI M OF SUCH TRAFFI CKI NG OR HAS
SOUGHT SERVI CES FOR VI CTI M5 OF SUCH TRAFFI CKING SUBJECT TO REASONABLE
CONCERNS FOR THE SAFETY OF THE DEFENDANT, FAM LY MEMBERS OF THE DEFEND-
ANT, OR OTHER VI CTI M5 OF SUCH TRAFFI CKI NG THAT MAY BE JEOPARDI ZED BY THE
BRI NG NG OF SUCH MOTION, OR FOR OTHER REASONS CONSI STENT WTH THE
PURPCSE OF THI S PARAGRAPH, AND

(1'l) OFFICI AL DOCUMENTATI ON OF THE DEFENDANT' S STATUS AS A VI CTI M OF
SEX TRAFFI CKI NG OR TRAFFI CKI NG I N PERSONS AT THE TIME OF THE OFFENSE
FROM A FEDERAL, STATE OR LOCAL GOVERNMENT AGENCY SHALL CREATE A PRESUWP-
TION THAT THE DEFENDANT' S PARTI Cl PATI ON | N THE OFFENSE WAS A RESULT OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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HAVI NG BEEN A VI CTI M OF SEX TRAFFI CKI NG OR TRAFFI CKI NG I N PERSONS, BUT
SHALL NOT BE REQUI RED FOR GRANTI NG A MOTI ON UNDER THI S PARAGRAPH

S 2. Paragraph (b) of subdivision 2 of section 440.10 of the crimna
procedure law is anended to read as foll ows:

(b) The judgnent is, at the tine of the notion, appeal able or pending
on appeal, and sufficient facts appear on the record with respect to the
ground or issue raised upon the notion to permt adequate review thereof
upon such an appeal. TH S PARAGRAPH SHALL NOT APPLY TO A MOTION UNDER
PARAGRAPH (1) OF SUBDI VI SION ONE OF THI S SECTI ON; or

S 3. Paragraph (a) of subdivision 3 of section 440.10 of the crimna
procedure law is anended to read as foll ows:

(a) Although facts in support of the ground or issue raised upon the
notion could with due diligence by the defendant have readily been nade
to appear on the record in a manner providing adequate basis for review
of such ground or issue upon an appeal fromthe judgnent, the defendant
unjustifiably failed to adduce such matter prior to sentence and the
ground or issue in question was not subsequently determ ned upon appeal.
This paragraph does not apply to a notion based upon deprivation of the
right to counsel at the trial or upon failure of the trial court to
advise the defendant of such right, OR TO A MOTI ON UNDER PARAGRAPH (1)
OF SUBDI VI SION ONE OF THI S SECTI ON; or

S 4. Subdivision 4 of section 440.10 of the crimnal procedure law is
amended to read as foll ows:

4. If the court grants the notion, it nust, except as provided in
subdi vision five OR SI X OF THI S SECTI ON, vacate t he judgnment, and nust
dism ss the accusatory instrunent, or order a newtrial, or take such
other action as is appropriate in the circunst ances.

S 5. Subdivisions 6 and 7 of section 440.10 of the crimnal procedure
| aw are renunbered subdivisions 7 and 8 and a new subdivision 6 is added
to read as foll ows:

6. |F THE COURT GRANTS A MOTI ON UNDER PARAGRAPH (1) OF SUBDI VI SI ON ONE
OF THI'S SECTION, I'T MUST VACATE THE JUDGVENT AND DI SM SS THE ACCUSATORY
| NSTRUMENT, AND MAY TAKE SUCH ADDI TI ONAL ACTI ON AS | S APPROPRI ATE I N THE
Cl RCUMSTANCES.

S 6. This act shall take effect imediately and shall apply to
convi ctions taking place before or after it takes effect.



