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STATE OF NEW YORK

S. 2233--A A. 5462--A
2009- 2010 Regul ar Sessi ons
SENATE- ASSEMBLY
February 13, 2009

IN SENATE -- Introduced by Sens. MONTGOVERY, HASSELL- THOVPSON, KRUEGER
MONSERRATE -- read twi ce and ordered printed, and when printed to be
committed to the Committee on Children and Famlies -- reported favor-
ably fromsaid conmttee and conmmitted to the Conmittee on Finance --
commttee discharged, bill anmended, ordered reprinted as anmended and
recommtted to said commttee

I N ASSEMBLY -- Introduced by M of A AUBRY, PERRY, CAMARA, ROSENTHAL - -
read once and referred to the Conmttee on Social Services -- commt-
tee discharged, bill anended, ordered reprinted as anended and recom
mtted to said conm ttee

AN ACT to anend the social services law, in relation to the guardi anship
and custody of destitute or dependent children who have a parent or
parents incarcerated or in a residential substance abuse treatnent
program

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph (i) of paragraph (I) of subdivision 3 of
section 384-b of the social services |aw, as anended by chapter 460 of
the | aws of 2006, is anended and a new subparagraph (v) is added to read
as foll ows:

(i) Notwi thstanding any other law to the contrary, whenever: the child
shal | have been in foster care for fifteen nonths of the nbst recent
twenty-two nonths; or a court of conpetent jurisdiction has determ ned
the child to be an abandoned child; or the parent has been convicted of
a crime as set forth in subdivision eight of this section, the author-
i zed agency having care of the child shall file a petition pursuant to
this section unless based on a case by case determ nation: (A the
child is being cared for by a relative or relatives; or (B) the agency
has docunented in the nost recent case plan, a copy of which has been
made available to the court, a conpelling reason for determ ning that

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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the filing of a petition would not be in the best interest of the child,
or (C) the agency has not provided to the parent or parents of the child
such services as it deens necessary for the safe return of the child to
the parent or parents, unless such services are not legally required; OR
(D) THE PARENT OR PARENTS ARE | NCARCERATED, OR PARTI CI PATING I N A RESI -
DENTI AL SUBSTANCE ABUSE TREATMENT PROGRAM OR THE PRI OR | NCARCERATI ON OR
PARTI Cl PATI ON OF A PARENT OR PARENTS IN A RESIDENTI AL SUBSTANCE ABUSE
TREATMENT PROGRAM |S A SI GNI FI CANT FACTOR I N WHY THE CHI LD HAS BEEN I N
FOSTER CARE FOR FI FTEEN OF THE LAST TWENTY- TWO MONTHS, PROVI DED THAT THE
PARENT MAI NTAINS A MEANINGFUL ROLE IN THE CHI LD S LIFE BASED ON THE
CRITERIA SET FORTH | N SUBPARAGRAPH (V) OF THI S PARAGRAPH AND THE AGENCY
HAS NOT DOCUMENTED A REASON WHY | T WOULD OTHERW SE BE APPROPRI ATE TO
FILE A PETI TI ON PURSUANT TO THI S SECTI ON.

(V) FOR THE PURPOSES OF CLAUSE (D) OF SUBPARAGRAPH (1) OF THI S PARA-
GRAPH, AN ASSESSMENT OF WHETHER A PARENT MAI NTAINS A MEANI NGFUL ROLE I N
HS OR HER CH LD S LIFE SHALL BE BASED ON EVI DENCE, WH CH MAY | NCLUDE
THE FOLLOW NG A PARENT'S EXPRESSI ONS OR ACTS MANI FESTI NG CONCERN FOR
THE CHI LD, SUCH AS LETTERS, TELEPHONE CALLS, VISITS, AND OTHER FORMS OF
COVMUNI CATI ON W TH THE CHI LD; EFFORTS BY THE PARENT TO COVWUNI CATE AND
WORK W TH THE AUTHORI ZED AGENCY, LAW GUARDI AN, FOSTER PARENT, THE COURT,
AND THE PARENT'S ATTORNEY OR OTHER | NDI VI DUALS PROVI DI NG SERVI CES TO THE
PARENT, | NCLUDI NG CORRECTI ONAL, MENTAL HEALTH AND SUBSTANCE ABUSE TREAT-
MENT PROGRAM PERSONNEL FOR THE PURPCSE OF COWVPLYI NG W TH THE SERVI CE
PLAN AND REPAI RI NG, MAI NTAI NI NG OR BUI LDI NG THE PARENT-CHI LD RELATI ON
SHI P; A PCSI Tl VE RESPONSE BY THE PARENT TO THE AUTHORI ZED AGENCY' S DI LI -
GENT EFFORTS AS DEFINED I N PARAGRAPH (F) OF SUBDI VI SI ON SEVEN OF THI' S
SECTI ON; AND WHETHER THE CONTI NUED | NVOLVEMENT OF THE PARENT IN THE
CHLDS LIFE IS IN THE CH LD S BEST | NTEREST. | N ASSESSI NG WHETHER A
PARENT MAI NTAINS A MEANINGFUL ROLE IN H'S OR HER CH LD S LIFE, THE
AUTHORI ZED AGENCY SHALL GATHER | NPUT FROM | NDI VI DUALS AND AGENCI ES IN A
REASONABLE PCSI TION TO HELP MAKE THI'S ASSESSMENT, | NCLUDI NG BUT NOT
LIMTED TGO  THE AUTHORI ZED AGENCY, LAW GUARDI AN, PARENT, CHI LD, FOSTER
PARENT OR OTHER | NDI VI DUALS OF |IMPORTANCE IN THE CH LD S LIFE, AND
PARENT' S ATTORNEY OR OTHER | NDI VI DUALS PROVI DI NG SERVI CES TO THE PARENT,
| NCLUDI NG CORRECTI ONAL, MENTAL HEALTH AND SUBSTANCE ABUSE TREATMENT
PROGRAM PERSONNEL. THE COURT MAY MAKE AN ORDER DI RECTI NG THE AUTHORI ZED
AGENCY TO UNDERTAKE FURTHER STEPS TO AI D | N COVPLETI NG | TS ASSESSMENT.

S 2. Paragraph (a) of subdivision 7 of section 384-b of the social
services |law, as anmended by section 57 of part A of chapter 3 of the
| aws of 2005, is anended to read as foll ows:

(a) For the purposes of this section, "permanently neglected child"
shall nean a child who is in the care of an authorized agency and whose
parent or custodian has failed for a period of either at |east one year
or fifteen out of the nost recent twenty-two nonths following the date
such <child cane into the care of an authorized agency substantially and
conti nuously or repeatedly to maintain contact wth or plan for the
future of the child, although physically and financially able to do so,
notwi t hstandi ng the agency's diligent efforts to encourage and strength-
en the parental relationship when such efforts will not be detrinental
to the best interests of the child. THE COURT SHALL CONSI DER THE
SPECI AL Cl RCUMSTANCES OF AN | NCARCERATED PARENT OR PARENTS, OR OF A
PARENT OR PARENTS PARTI Cl PATI NG | N A RESI DENTI AL SUBSTANCE ABUSE TREAT-
MENT PROGRAM VWHEN DETERM NING WHETHER A CHI LD IS A "PERMANENTLY
NEGLECTED CHI LD'" AS DEFINED IN THI S PARAGRAPH. | N SUCH CASES, THE COURT
ALSO SHALL CONSI DER THE PARTI CULAR CONSTRAI NTS, | NCLUDI NG BUT NOT LIM T-
ED TO, LI M TATIONS PLACED ON FAM LY CONTACT AND THE UNAVAILABILITY OF



Co~NOoOUIT~hWNE

S. 2233--A 3 A. 5462--A

SOCI AL OR REHABI LI TATI VE SERVI CES TO AID IN THE DEVELOPMENT OF A MEAN-
| NGFUL RELATI ONSHI P BETWEEN THE PARENT AND HHS OR HER CHI LD, THAT MAY
| MPACT THE PARENT' S ABI LI TY TO SUBSTANTI ALLY AND CONTI NUOUSLY OR REPEAT-
EDLY MAINTAIN CONTACT WTH HI'S OR HER CHI LD AND TO PLAN FOR THE FUTURE
OF HS OR HER CHI LD AS DEFI NED I N PARAGRAPH (C) OF THI'S SUBDI VI SI ON
Where a court has previously determ ned in accordance with paragraph (b)
of subdivision three of section three hundred fifty-eight-a of this
chapter or section one thousand thirty-nine-b, subparagraph (A) of para-
graph (i) of subdivision (b) of section one thousand fifty-two, para-
graph (b) of subdivision tw of section seven hundred fifty-four or
par agraph (c) of subdivision two of section 352.2 of the famly court
act that reasonable efforts to nmake it possible for the child to return
safely to his or her hone are not required, the agency shall not be
required to denonstrate diligent efforts as defined in this section. In
the event that the parent defaults after due notice of a proceeding to
determine such neglect, such physical and financial ability of such
parent may be presunmed by the court.

S 3. Subparagraph (i) of paragraph (e) of subdivision 7 of section
384-b of the social services |law, as anmended by chapter 911 of the | aws
of 1983, is anended to read as foll ows:

(i) The parent has failed for a period of six nonths to keep the agen-
cy apprised of his or her |ocation, PROVIDED THAT THE COURT MAY CONSI DER
THE PARTI CULAR DELAYS OR BARRI ERS AN | NCARCERATED PARENT OR PARENTS, OR
A PARENT OR PARENTS PARTICIPATING IN A RESIDENTI AL SUBSTANCE ABUSE
TREATMENT PROGRAM MAY EXPERI ENCE | N KEEPI NG THE AGENCY APPRISED OF HI'S
OR HER LOCATI ON; or

S 4. Subparagraphs 4 and 5 of paragraph (f) of subdivision 7 of
section 384-b of the social services |aw, as anmended by chapter 911 of
the |l aws of 1983, are anended and a new subparagraph 6 is added to read
as foll ows:

(4) informng the parents at appropriate intervals of the child's
progress, devel opnment and heal th; [and]

(5) meking suitable arrangenents with a correctional facility and
ot her appropriate persons for an incarcerated parent to visit the child
within the correctional facility, if such visiting is in the best inter-
ests of the child. Wien no visitation between <child and incarcerated
parent has been arranged for or permtted by the authorized agency
because such visitation is determ ned not to be in the best interest of
the child, then no permanent negl ect proceedi ng under this subdivision
shall be initiated on the basis of the lack of such visitation. Such
arrangenents shall include, but shall not be limted to, the transporta-
tion of the <child to the correctional facility, and providing or
suggesting social or rehabilitative services to resolve or correct the
problenms other than incarceration itself which inpair the incarcerated
parent's ability to naintain contact with the child. Wen the parent is
incarcerated in a correctional facility |ocated outside the state, the
provi sions of this subparagraph shall be construed to require that an
aut hori zed agency make such arrangenents with the correctional facility
only if reasonably feasible and perm ssible in accordance with the |aws
and regul ations applicable to such facility[.]; AND

(6) PROVID NG | NFORVATION WHI CH THE AUTHORI ZED AGENCY SHALL OBTAI N
FROM THE OFFI CE OF CHI LDREN AND FAM LY SERVICES, OQUTLINING THE LEGAL
RI GHTS AND OBLI GATI ONS OF A PARENT WHO | S | NCARCERATED OR I N A RESI DEN-
TI AL SUBSTANCE ABUSE TREATMENT PROGRAM WHOSE CHILD IS I N CUSTODY OF AN
AUTHORI ZED AGENCY, AND ON SOCI AL OR REHABI LI TATI VE SERVI CES AVAI LABLE I N
THE COVWUNITY, | NCLUDI NG FAM LY VI SITING SERVICES, TO AID I N THE DEVEL-
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OPMENT OF A MEANI NGFUL RELATI ONSHI P BETWEEN THE PARENT AND CHI LD. WHER-
EVER POSSI BLE, SUCH | NFORVATI ON SHALL | NCLUDE TRANSI TI ONAL AND FAM LY
SUPPORT SERVI CES LOCATED IN THE COMWUNITY TO WHI CH AN | NCARCERATED
PARENT OR PARENT PARTI Cl PATI NG I N A RESI DENTI AL SUBSTANCE ABUSE TREAT-
MENT PROGRAM SHALL RETURN

S 5. The openi ng paragraph of subdivision 2 and subdivision 3 of
section 409-e of the social services |aw, as anended by chapter 437 of
the I aws of 2006, are anended to read as foll ows:

Upon conpl etion of any assessnent provided for in subdivision one of
this section, and not later than thirty days after placenent of a child
in foster care pursuant to article three or seven of the famly court
act or not later than thirty days after a child is renoved fromhis or
her home, the local social services district shall establish or update
and nmaintain a famly service plan based on the assessnent required by
subdi vi si on one of this section. The plan shall be prepared in consulta-
tion with the child s parent or guardi an, unless such person is unavail -
able or unwilling to participate, or such participation would be harnful
to the child, and with the child if the child is ten years of age or
ol der, and, where appropriate, with the child' s siblings. Such consulta-
tion shall be done in person, unless such a neeting is inpracticable or
woul d be harnful to the child. IFITIS |MRACTICABLE TO HOLD SUCH
CONSULTATI ON | N PERSQN, SUCH CONSULTATI ON MAY BE DONE THROUGH THE USE OF
TECHNOLOGY, | NCLUDI NG BUT NOT LIM TED TO, VI DEOCONFERENCI NG AND TELECON-
FERENCE TECHNOLOGY. IF THE PARENT IS | NCARCERATED OR RESIDING IN A
RESI DENTI AL DRUG TREATMENT FACI LI TY, THE PLAN SHALL REFLECT THE SPECI AL
Cl RCUMBTANCES AND NEEDS OF THE CHI LD AND THE FAM LY. The plan shal
i nclude at |east the follow ng:

3. The plan shall be reviewed and revised, in accordance wth the
procedures and standards in subdivision two of this section, at |east
within the first ninety days following the date the <child was first
considered for placenment in foster care, and, if the child has been
placed in foster care pursuant to article three or seven of the famly
court act or renoved fromhis or her hone, within the first ninety days
followi ng the date of placenent or renoval. The plan shall be further
reviewed and revised not later than one hundred twenty days fromthis
initial review and at least every six nonths thereafter; provided,
however, that if a sibling or half-sibling of the child has previously
been consi dered for placenment or renoved fromthe honme, the plan shal
be further reviewed and revised on the schedule established for the
famly based on the earliest of those events. Such revisions shall indi-
cate the types, dates and sources of services that have actually been
provided and an evaluation of the efficacy of such services, and any
necessary or desirable revisions in goals or planned services. The
review and revision of the plan shall be prepared in consultation with
the child' s parent or guardian, unless such person is unavailable or
unwilling to participate, or such participation would be harnful to the
child, and with the child if the child is ten years of age or older,
and, where appropriate, wth the child s siblings. Such consultation
shall be done in person, unless such a neeting is inpracticable or would
be harnful to the child. |IF IT IS |IMRACTI CABLE TO HOLD SUCH CONSULTA-
TION IN PERSON, SUCH CONSULTATI ON MAY BE DONE THROUGH THE USE OF TECH
NOLOGY, | NCLUDI NG BUT NOT LI M TED TO, VI DEOCONFERENCI NG AND TELECONFER-
ENCE TECHNOLOGY

S 6. This act shall take effect imediately.



