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STATE OF NEW YORK

1823--A
2009- 2010 Regul ar Sessi ons
I N SENATE
February 9, 2009

I ntroduced by Sens. MORAHAN, ONORATO -- read twi ce and ordered printed,
and when printed to be conmtted to the Commttee on Labor -- commt-
tee discharged, bill amended, ordered reprinted as anmended and recom
mtted to said comm ttee

AN ACT to anend the labor law, in relation to establishing a private
cause of action for an abusive work environnment

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new article 20-D to

read as foll ows:
ARTI CLE 20-D
ABUSI VE WORK ENVI RONMVENT
SECTI ON 760. LEQ SLATI VE FI NDI NGS AND | NTENT.
761. DEFI NI TI ONS.
762. ABUSI VE WORK ENVI RONVENT.
763. EMPLOYER LI ABILITY.
764. DEFENSES.
765. RETALI ATI ON.
766. REMEDI ES.
767. ENFORCEMENT.
768. EFFECT ON COLLECTI VE BARGAI NI NG AGREEMENTS.
769. EFFECT OF OTHER LAWS.

S 760. LEG SLATIVE FI NDI NGS AND | NTENT. THE LEG SLATURE HEREBY FI NDS
THAT THE SOCI AL AND ECONOM C WELL- BEI NG OF THE STATE |'S DEPENDENT UPON
HEALTHY AND PRODUCTI VE EMPLOYEES. SURVEYS AND STUDI ES HAVE DOCUMENTED
THAT BETWEEN SI XTEEN AND TWENTY- ONE PERCENT OF EMPLOYEES DI RECTLY EXPE-
RI ENCE HEALTH ENDANGERI NG WORKPLACE BULLYING  ABUSE AND HARASSMENT.
SUCH BEHAVI OR | S FOUR TI MES MORE PREVALENT THAN SEXUAL HARASSMENT. THESE
SURVEYS AND STUDI ES HAVE FURTHER FOUND THAT ABUSIVE WORK ENVI RONMENTS
CAN HAVE SERI OQUS EFFECTS ON THE TARGETED EMPLOYEES, | NCLUDI NG FEELI NGS
OF SHAVE AND HUM LI ATION, STRESS, LOSS OF SLEEP, SEVERE ANXI ETY,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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DEPRESSI ON, PCST- TRAUMATI C  STRESS DI SORDER, REDUCED |IMVUNITY TO
I NFECTI ON, STRESS- RELATED GASTRO NTESTI NAL DI SORDERS, HYPERTENSI ON, AND
PATHOPHYSI OLOG C CHANGES THAT |INCREASE THE RISK OF CARDI OVASCULAR
DI SEASES.

FURTHERMORE, THE LEQ SLATURE FI NDS THAT ABUSI VE WORK ENVI RONVENTS CAN
HAVE SERI OQUS CONSEQUENCES FOR EMPLOYERS, | NCLUDI NG REDUCED EMPLOYEE
PRODUCTI VITY AND MORALE, H GHER TURNOVER AND ABSENTEEI SM RATES, AND
SI GNI FI CANT | NCREASES | N MEDI CAL AND WORKERS' COMPENSATI ON CLAI V5.

THE LEGQ SLATURE HEREBY FI NDS THAT UNLESS M STREATED EMPLOYEES HAVE
BEEN SUBJECTED TO ABUSIVE TREATMENT |N THE WORKPLACE ON THE BASI S OF
RACE, COLOR, SEX, NATIONAL ORIG@ N OR ACGE, SUCH EMPLOYEES ARE UNLI KELY TO
HAVE LEGAL RECOURSE TO REDRESS SUCH TREATMENT.

THE LEQ SLATURE HEREBY DECLARES THAT LEGAL PROTECTION FROM ABUSI VE
WORK  ENVI RONVENTS SHOULD NOTT BE LIMTED TO BEHAVI OR GROUNDED IN A
PROTECTED CLASS STATUS AS REQUI RED BY EMPLOYMENT DI SCRI M NATI ON STAT-
UTES. EXI STI NG WORKERS' COVPENSATI ON PROVI SI ONS AND COMMON LAW TORT LAW
ARE | NADEQUATE TO DI SCOURAGE SUCH ABUSI VE CONDUCT AND PROVI DE  ADEQUATE
REDRESS TO EMPLOYEES VWHO HAVE BEEN HARMED BY ABUSI VE WORK ENVI RONMENTS.

THE PURPCSE OF THI S ARTICLE SHALL BE TO PROVI DE LEGAL REDRESS FOR
EMPLOYEES VWHO HAVE BEEN HARMED PSYCHOLOG CALLY, PHYSI CALLY OR ECONOM
| CALLY BY BEI NG DELI BERATELY SUBJECTED TO ABUSI VE WORK ENVI RONMENTS; AND
TO PROVIDE LEGAL | NCENTIVES FOR EMPLOYERS TO PREVENT AND RESPOND TO
M STREATMENT OF EMPLOYEES AT WORK.

S 761. DEFINITIONS. AS USED IN THI S ARTI CLE, THE FOLLOW NG TERMS SHALL
HAVE THE FOLLOW NG MEANI NGS:

1. "ABUSI VE CONDUCT" MEANS CONDUCT, WTH MALICE, TAKEN AGAINST AN
EMPLOYEE BY AN EMPLOYER OR ANOTHER EMPLOYEE I N THE WORKPLACE, THAT A
REASONABLE PERSON WOULD FI ND TO BE HOSTI LE, OFFENSI VE AND UNRELATED TO
THE EMPLOYER S LEGQ TI MATE BUSI NESS | NTERESTS. | N CONSI DERI NG WHETHER
SUCH CONDUCT |'S OCCURRI NG THE TRI ER OF FACT SHOULD WEI GH THE SEVERITY,
NATURE AND FREQUENCY OF THE CONDUCT. ABUSI VE CONDUCT SHALL | NCLUDE, BUT
NOT BE LI M TED TO, REPEATED | NFLI CTI ON OF VERBAL ABUSE, SUCH AS THE USE
OF DEROGATORY REMARKS, | NSULTS AND EPI THETS; VERBAL OR PHYSI CAL CONDUCT
THAT A REASONABLE PERSON WOULD FI ND THREATENI NG, | NTI M DATI NG OR HUM LI -
ATING OR THE GRATU TOUS SABOTAGE OR UNDERM NI NG OF AN EMPLOYEE' S WORK
PERFORMANCE. A SINGLE ACT SHALL NOT CONSTI TUTE ABUSI VE CONDUCT, UNLESS
THE TRI ER OF FACT FI NDS SUCH ACT TO BE ESPECI ALLY SEVERE OR EGREG OUS.

2. "ABUS|I VE WORK ENVI RONMENT" MEANS A WORKPLACE IN WHICH AN EMPLOYEE
IS SUBJECTED TO ABUSI VE CONDUCT THAT IS SO SEVERE THAT I T CAUSES PHYS-
| CAL OR PSYCHOLOQ CAL HARM TO SUCH EMPLOYEE.

3. "CONDUCT" MEANS ALL FORMS OF BEHAVI OR, | NCLUDI NG ACTS AND OM SSI ONS
TO ACT.

4. " CONSTRUCTI VE DI SCHARGE" MEANS ABUSI VE CONDUCT AGAI NST AN EMPLOYEE
THAT CAUSES SUCH EMPLOYEE TO RESI GN FROM HI S OR HER EMPLOYMENT WHERE ( A)
PRI OR TO RESI GNI NG THE EMPLOYEE PROVI DES NOTI CE TO THE EMPLOYER THAT AN
ABUSI VE WORK ENVI RONMENT EXI STS, AND (B) THE EMPLOYER, AFTER RECEI VI NG
NOTlI CE THERECF, FAILS TO ELI M NATE THE ABUSI VE CONDUCT.

5. "MALI CE" MEANS THE | NTENT TO CAUSE ANOTHER PERSON TO SUFFER PSYCHO-
LOGE CAL, PHYSI CAL OR ECONOM C HARM W THOUT LEG TI MATE CAUSE OR JUSTI -
FI CATION. MALICE MAY BE | NFERRED FROM THE PRESENCE OF FACTORS SUCH AS
OUTWARD EXPRESSI ONS OF HOSTI LI TY, HARMFUL CONDUCT | NCONSI STENT W TH AN
EMPLOYER S LEG TI MATE BUSI NESS | NTERESTS, A CONTI NUATI ON OF HARMFUL AND
| LLEG TI MATE CONDUCT AFTER A COWPLAI NANT REQUESTS THAT |IT CEASE OR
DI SPLAYS OUTWARD SI GNS OF EMOTI ONAL OR PHYSI CAL DI STRESS | N THE FACE OF
THE CONDUCT, OR ATTEMPTS TO EXPLO T THE COVPLAI NANT' S KNOWN PSYCHOLOG
| CAL OR PHYSI CAL VULNERABI LI TY.
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6. "NEGATIVE EMPLOYMENT DECI SI ON' MEANS A TERM NATI ON, CONSTRUCTI VE
DI SCHARGE, DEMOTI ON, UNFAVORABLE REASSI GNMENT, REFUSAL TO PROMOTE OR
DI SCI PLI NARY ACTI ON.

7. "PHYSI CAL HARM' MEANS THE MATERI AL | MPAI RMENT OF A PERSON S PHYS-
| CAL HEALTH OR BODI LY I NTEGRI TY, AS DOCUMENTED BY A COVMPETENT PHYSI Cl AN
OR SUPPORTED BY COWPETENT EXPERT EVI DENCE AT TRI AL.

8. "PSYCHOLOG CAL HARM' MEANS THE MATERI AL | MPAI RVENT OF A PERSON S
MENTAL HEALTH, AS DOCUMENTED BY A COVPETENT PHYSI CI AN OR SUPPORTED BY
COVPETENT EXPERT EVI DENCE AT TRI AL.

S 762. ABUSIVE WORK ENVI RONMVENT. |I'T SHALL BE UNLAWUL TO SUBJECT AN
EMPLOYEE TO AN ABUSI VE WORK ENVI RONVENT.

S 763. EMPLOYER LI ABI LI TY. AN EMPLOYER SHALL BE CIVILLY LI ABLE FOR THE
EXI STENCE OF AN ABUSI VE WORK ENVI RONMENT W THI N ANY WORKPLACE UNDER | TS
CONTRQOL.

S 764. DEFENSES. 1. |IT SHALL BE AN AFFI RVATI VE DEFENSE TO A CAUSE OF
ACTI ON FOR ABUSI VE WORK ENVI RONVENT, THAT THE EMPLOYER EXERCI SED REASON-
ABLE CARE TO PREVENT AND PROVPTLY CORRECT THE ABUSI VE CONDUCT WHICH IS
THE BASIS OF SUCH CAUSE OF ACTI ON AND THE PLAI NTI FF UNREASONABLY FAI LED
TO TAKE ADVANTAGE OF THE APPROPRI ATE PREVENTI VE OR CORRECTI VE OPPORTU-
NI TIES PROVI DED BY SUCH EMPLOYER. SUCH AFFI RVATI VE DEFENSE SHALL NOT BE
AVAI LABLE TO AN EMPLOYER VWHEN THE ABUSI VE CONDUCT CULM NATES IN A NEGA-
TI VE EMPLOYMENT DECI SION W TH REGARD TO THE PLAI NTI FF.

2. |I'T SHALL BE AN AFFI RVATI VE DEFENSE TO A CAUSE OF ACTI ON FOR ABUSI VE
WORK  ENVI RONVENT, THAT THE EMPLOYER MADE A NEGATI VE EMPLOYMENT DECI SI ON
W TH REGARD TO THE PLAINTI FF WHICH IS CONSI STENT WTH SUCH EMPLOYER S
LEG TI MATE BUSI NESS | NTERESTS, SUCH AS TERM NATI ON OR DEMOTI ON BASED ON
THE PLAI NTI FF''S POOR PERFORMANCE OR THE COWPLAINT IS BASED PRI MARILY
UPON THE EMPLOYER S REASONABLE | NVESTI GATI ON OF POTENTI ALLY DANGEROUS,
| LLEGAL OR UNETHI CAL ACTIVITY.

S 765. RETALI ATI ON. ANY RETALI ATORY ACTI ON AGAI NST ANY EMPLOYEE ALLEG
ING A VIOLATION OF THI S ARTI CLE SHALL BE DEEMED TO BE A RETALI ATORY
PERSONNEL ACTION AS PRCH Bl TED BY SECTI ON SEVEN HUNDRED FORTY OF THI S
CHAPTER.

S 766. REMEDI ES. 1. WHERE A DEFENDANT HAS BEEN FOUND TO HAVE ENGAGED
I N ABUSI VE CONDUCT, OR CAUSED OR NAI NTAI NED AN ABUSI VE WORK ENVI RONMENT,
THE COURT MAY ENJO N SUCH DEFENDANT FROM ENGAG NG IN SUCH | LLEGAL ACTI V-
ITY AND MAY ORDER ANY OTHER RELI EF THAT | S APPROPRI ATE | NCLUDI NG, BUT
NOT LI M TED TO, RElI NSTATEMENT, REMOVAL OF THE OFFENDI NG PARTY FROM THE
PLAI NTI FF''S  WORK ENVI RONMVENT,  REI MBURSEMENT FOR LOST WAGES, MEDI CAL
EXPENSES, COVPENSATI ON FOR EMOTI ONAL DI STRESS, PUN TIVE DAVAGES AND
ATTORNEY FEES.

2. VWHERE AN EMPLOYER HAS BEEN FOUND TO HAVE CAUSED OR MAI NTAI NED AN
ABUSI VE WORK ENVI RONMVENT THAT DI D NOT RESULT IN A NEGATI VE EMPLOYMENT
DECI SI ON, SUCH EMPLOYER S LI ABILITY FOR DAMAGES FOR EMOTI ONAL DI STRESS
SHALL NOT EXCEED TWENTY- FI VE THOUSAND DOLLARS AND SHALL HAVE NO LI ABI L-
ITY FOR PUN TI VE DAMAGES. THE PROVI SI ONS OF THI S SUBDI VI SI ON SHALL NOT
APPLY TO ANY EMPLOYEE WHO ENGAGES | N ABUSI VE CONDUCT.

S 767. ENFORCEMENT. 1. THE PROVI SIONS OF TH S ARTI CLE ARE ENFORCEABLE
BY MEANS OF A CIVIL CAUSE OF ACTI ON COMMENCED BY AN | NJURED EMPLOYEE.

2. NOTW THSTANDI NG THE PROVI SIONS OF THE Cl VI L PRACTI CE LAW AND RULES,
AN ACTION TO ENFORCE THE PROVI SIONS OF TH S ARTI CLE SHALL BE COMVENCED
WTH N ONE YEAR OF THE LAST ABUSI VE CONDUCT WVHICH IS THE BASIS OF THE
ALLEGATI ON OF ABUSI VE WORK ENVI RONMENT.

S 768. EFFECT ON COLLECTI VE BARGAI NI NG AGREEMENTS. THI S ARTI CLE SHALL
NOT PREVENT, | NTERFERE, EXEMPT OR SUPERSEDE ANY CURRENT PROVI SI ONS OF AN
EMPLOYEE' S EXI STING COLLECTI VE BARGAI NI NG AGREEMENT WH CH PROVI DES
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GREATER RI GHTS AND PROTECTI ONS THAN PRESCRI BED IN THI S ARTI CLE NOR SHALL
THIS ARTICLE PREVENT ANY NEW PROVI SIONS OF THE COLLECTI VE BARGAI NI NG
AGREEMENT WHI CH PROVI DE GREATER RI GHTS AND PROTECTI ONS FROM BEI NG | MPLE-
MENTED AND APPLI CABLE TO SUCH EMPLOYEE W THI N SUCH COLLECTI VE BARGAI NI NG
AGREEMENT. WHERE THE COLLECTI VE BARGAI NI NG AGREEMENT PROVI DES GREATER
Rl GHTS AND PROTECTI ONS THAN PRESCRIBED IN THI S ARTI CLE, THE RECOGNI ZED
COLLECTI VE BARGAI NI NG AGENT MAY OPT TO ACCEPT OR REJECT TO BE COVERED BY
THE PROVI SI ONS OF THI' S ARTI CLE.

S 769. EFFECT OF OTHER LAWS. 1. NO PROVI SION OF THI S ARTI CLE SHALL BE
DEEMED TO EXEMPT ANY PERSON OR ENTI TY FROM ANY LI ABILITY, DUTY OR PENAL-
TY PROVI DED BY ANY OTHER STATE LAW RULE OR REGULATI ON.

2. THE REMEDI ES OF THI S ARTI CLE SHALL BE GRANTED IN ADDITION TO ANY
COVPENSATI ON  AVAI LABLE PURSUANT TO THE WORKERS' COVPENSATI ON LAW
PROVI DED, HOWEVER, THAT NO PERSON WHO HAS COLLECTED WORKERS'  COVPEN-
SATI ON BENEFI TS FOR CONDI TI ONS ARI SI NG QUT OF AN ABUSI VE WORK ENVI RON-
MENT, SHALL BE AUTHORI ZED TO COMMVENCE A CAUSE OF ACTI ON PURSUANT TO THI S
ARTI CLE FOR THE SAME SUCH CONDI TI ONS.

S 2. This act shall take effect inmmediately, and shall apply to
abusi ve conduct occurring on or after such date.



