STATE OF NEW YORK

7729--D
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 22, 2009

Introduced by M of A GOITTFRIED, SCH MM NGER, BACALLES, BARRON,
BOYLAND, BRENNAN, CAHI LL, CASTRO, Del MONTE, DI NOWN TZ, FINCH, GABRYS-
ZAK, GALEF, GUNTHER, JAFFEE, KELLNER, KOON, LANCMAN, V. LOPEZ, MAGNAR-
ELLI, PEOPLES-STOKES, SPANO STIRPE, TOMS, SCHROEDER, BRODSKY, HOYT,
PERRY, CONTE, CHRI STENSEN -- Milti-Sponsored by -- M of A ABBATE
ALESSI, AUBRY, BENEDETTO, BING BURLI NG CALHOUN, CLARK, COOK, CROUCH
CYMBROW TZ, DESTITO  DUPREY, ENGLEBRIGHT, FIELDS, GANTT, G ANARI S,
G Gl O GICK HKIND HOOPER JACOBS, JOHN, LATIMER, LAVINE, LIFTON
LUPARDO, MAGEE, MAI SEL, MARKEY, MAYERSOHN, M:DONOUGH, M ENENY, MENG,
M LLMAN, MOLI NARO, MORELLE, NOLAN, O DONNELL, ORTIZ, PAULIN, PHEFFER
PRETLOW REILLY, N RIVERA P. RIVERA ROBINSON, ROSENTHAL, SCARBOR-
OQUGH, SCHI MEL, SKARTADGCS, SWEENEY, THI ELE, TITONE, WEI NSTEIN, WElI SEN-
BERG, WRI GHT, ZEBROWSKI -- read once and referred to the Committee on
Health -- reported and referred to the Commttee on Codes -- committee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee -- again reported fromsaid comittee wth anend-
nments, ordered reprinted as anmended and reconmmitted to said comittee
-- again reported from said comittee wth anmendnents, ordered

reprinted as amended and recommitted to said commttee -- recomitted
to the Committee on Health in accordance with Assenbly Rule 3, sec. 2
-- reported and referred to the Conmittee on Codes -- comittee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted

to said conm ttee

AN ACT to anend the public health Iaw, the nmental hygiene l|aw and the
surrogate's court procedure act, in relation to establishing proce-
dures for maki ng nmedi cal treatnment decisions on behal f of persons who
| ack the capacity to decide about treatnent for thenselves; directing
the New York state task force on life and law to forma special advi-
sory conmttee to consider the procedures and practices for wthhol d-
ing or withdrawal of |ife sustaining treatnment for patients wth
mental illness or nental retardation and devel opnental disabilities;
and to repeal certain provisions of the public health law and the
mental hygiene law relating thereto

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD05935- 16- 0
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THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. Under article 29-C of the public health
| aw, conpetent adults have a powerful way to control their medica
treatment even after they | ose decision-making capacity, by appointing
someone they trust to decide on their behalf. This legislation fills a
gap that remains in New York law. It adds, inter alia, a new article
29-CC to the public health |law, which establishes a decision-nmaking
process, applicable to decisions in general hospitals and nursing hones,
whereby a surrogate is selected and enpowered to make health care deci-
sions for patients who | ack capacity to make their own health care deci-
sions and who have not otherw se appointed an agent to nake health care
deci sions pursuant to article 29-C of the public health | aw or provided
cl ear and convi nci ng evidence of their treatnment w shes.

The | egi sl ature does not intend to encourage or discourage any partic-
ular health care decision or treatnment, or to create or expand a
substantive right of conpetent adults to decide about treatnent for
thenselves, or to inpair the right of patients to object to treatnent
under applicable | aw including court decisions. Further, the legislature
does not intend to authorize a surrogate to deny to the patient persona
services that every patient would generally receive, such as appropriate
food, water, bed rest, roomtenperature and hygiene. This |egislation
establishes a procedure to facilitate responsible decision-nmaking by
surrogates on behalf of patients who do not have capacity to make their
own heal th care deci sions.

This legislation affirms existing laws and policies that limt indi-
vi dual conduct of patients with or wthout capacity, including those
| aws and policies agai nst hom ci de, suicide, assisted suicide and mercy
killing.

S 2. The public health law is anmended by adding two new articles 29-CC
and 29-CCC to read as foll ows:

ARTI CLE 29-CC
FAM LY HEALTH CARE DECI SI ONS ACT
SECTI ON 2994- A. DEFI NI Tl ONS.

2994-B. APPLI CABILITY; PRIORITY OF CERTAIN OTHER SURROGATE DECI -
S| ON- MAKI NG LAWS AND REGULATI ONS.

2994- C. DETERM NATI ON OF | NCAPACI TY.

2994-D. HEALTH CARE DECI SI ONS FOR ADULT PATI ENTS BY SURROGATES.

2994-E. DECI SIONS ABOQUT LI FE-SUSTAI NING TREATMENT FOR M NOR
PATI ENTS.

2994-F. OBLI GATI ONS OF ATTENDI NG PHYSI Cl AN.

2994- G HEALTH CARE DECI SI ONS FOR ADULT PATI ENTS W THOUT SURRO-
GATES.

2994-1. SPECI FI C POLI CI ES FOR ORDERS NOT TO RESUSCI TATE.

2994-J. REVOCATI ON OF CONSENT.

2994- K. | MPLEMENTATI ON AND REVI EW OF DECI SI ONS.

2994- L. | NTERI NSTI TUTI ONAL TRANSFERS

2994-M ETH CS REVI EW COW TTEES.

2994- N. CONSCI ENCE OBJECTI ONS.

2994-O. | MMUNITY.

2994-P. LIABILITY FOR HEALTH CARE COSTS.

2994- Q EFFECT ON OTHER RI GHTS

2994- R SPECI AL PROCEEDI NG AUTHORI ZED; COURT ORDERS; HEALTH CARE
GUARDI AN FOR M NOR PATI ENT.

2994-S. REMEDY.
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2994-T. REGULATI ONS.
2994-U. RI GHTS TO BE PUBLI ClI ZED.

S 2994- A DEFI N TI ONS. THE FOLLOW NG WORDS OR PHRASES, USED IN THI S
ARTI CLE, SHALL HAVE THE FOLLOW NG MEANI NGS, UNLESS THE CONTEXT OTHERW SE
REQUI RES:

1. "ADULT" MEANS ANY PERSON WHO | S ElI GHTEEN YEARS OF AGE OR COLDER OR
HAS MARRI ED.

2. "ATTENDI NG PHYSI CI AN' MEANS A PHYSI Cl AN, SELECTED BY OR ASSI GNED TO
A PATI ENT PURSUANT TO HOSPI TAL POLI CY, WHO HAS PRI MARY RESPONSI BI LI TY
FOR THE TREATMENT AND CARE OF THE PATI ENT. WHERE MORE THAN ONE PHYSI Cl AN
SHARES SUCH RESPONSI BI LITY, OR WHERE A PHYSICIAN IS ACTING ON THE
ATTENDI NG PHYSI Cl AN' S BEHALF, ANY SUCH PHYSI Cl AN MAY ACT AS AN ATTENDI NG
PHYSI CI AN PURSUANT TO THI S ARTI CLE.

3. "CARDI OPULMONARY RESUSCI TATI ON' MEANS MEASURES, AS SPECI FIED I N
REGULATI ONS PROMULGATED BY THE COWM SSI ONER, TO RESTORE CARDI AC FUNCTI ON
OR TO SUPPORT VENTILATION IN THE EVENT OF A CARDIAC OR RESPI RATORY
ARREST. CARDI OPULMONARY RESUSCI TATI ON  SHALL NOT | NCLUDE MEASURES TO
| MPROVE VENTI LATI ON AND CARDI AC FUNCTI ON | N THE ABSENCE OF AN ARREST.

4. "CLOSE FRI END' MEANS ANY PERSON, ElI GHTEEN YEARS OF AGE OR OLDER,
WHO IS A CLOSE FRIEND OF THE PATIENT, OR A RELATIVE OF THE PATI ENT
(OTHER THAN A SPOUSE, ADULT CHI LD, PARENT, BROTHER OR SI STER), WHO HAS
MAI NTAI NED SUCH REGULAR CONTACT W TH THE PATI ENT AS TO BE FAM LI AR WTH
THE PATIENT' S ACTIVITIES, HEALTH, AND RELIG OQUS OR MORAL BELIEFS, AND
WHO PRESENTS A S| GNED STATEMENT TO THAT EFFECT TO THE ATTENDI NG PHYSI -
Cl AN.

5. "DECI SI ON- MAKI NG CAPACI TY" MEANS THE ABILITY TO UNDERSTAND AND
APPRECI ATE THE NATURE AND CONSEQUENCES OF PROPCSED HEALTH CARE, | NCLUD-
I NG THE BENEFI TS AND RI SKS OF AND ALTERNATI VES TO PROPCSED HEALTH CARE,
AND TO REACH AN | NFORMED DECI SI ON.

6. "DEVELOPMENTAL DI SABILITY" MEANS A DEVELOPMENTAL DI SABILITY AS
DEFI NED | N SUBDI VI SI ON TWENTY- TWO OF SECTI ON 1.03 OF THE MENTAL HYA ENE
LAW

7. "DOVESTI C PARTNER' MEANS A PERSON WHO, W TH RESPECT TO ANOTHER
PERSON:

(A) 1'S FORVALLY A PARTY I N A DOVESTI C PARTNERSHI P OR SI M LAR RELATI ON-
SH P WTH THE OTHER PERSON, ENTERED | NTO PURSUANT TO THE LAWS OF THE
UNI TED STATES OR OF ANY STATE, LOCAL OR FOREI GN JURI SDI CTI ON, OR REG S-
TERED AS THE DOMVESTI C PARTNER OF THE OITHER PERSON W TH ANY REQ STRY
MAI NTAI NED BY THE EMPLOYER OF EI THER PARTY OR ANY STATE, MJNI Cl PALI TY,
OR FOREI GN JURI SDI CTI ON; OR

(B) 1'S FORVALLY RECOGNI ZED AS A BENEFI Cl ARY OR COVERED PERSON UNDER
THE OTHER PERSON S EMPLOYMENT BENEFI TS OR HEALTH | NSURANCE; OR

(© IS DEPENDENT OR MJTUALLY | NTERDEPENDENT ON THE OTHER PERSON FOR
SUPPCRT, AS EVI DENCED BY THE TOTALITY OF THE Cl RCUMSTANCES | NDI CATI NG A
MUTUAL I NTENT TO BE DOVESTIC PARTNERS | NCLUDI NG BUT NOT LIMTED TO
COMVON OWNERSHI P OR JO NT LEASI NG OF REAL OR PERSONAL PROPERTY;  COMVON
HOUSEHOLDI NG, SHARED | NCOVE OR SHARED EXPENSES; CHI LDREN | N COMVON;
SI GNS OF | NTENT TO MARRY OR BECOVE DOMESTI C PARTNERS UNDER PARAGRAPH ( A)
OR (B) OF THI'S SUBDI VI SI ON;, OR THE LENGTH OF THE PERSONAL RELATI ONSHI P
OF THE PERSONS.

EACH PARTY TO A DOVESTI C PARTNERSH P SHALL BE CONSI DERED TO BE THE
DOVESTI C PARTNER OF THE OIHER PARTY. "DOVESTI C PARTNER' SHALL NOT
| NCLUDE A PERSON WHO | S RELATED TO THE OTHER PERSON BY BLOCD IN A MANNER
THAT WOULD BAR MARRI AGE TO THE OTHER PERSON I N NEW YORK STATE. " DOVES-
TI C PARTNER' ALSO SHALL NOT | NCLUDE ANY PERSON WHO | S LESS THAN EI GHTEEN
YEARS OF AGE OR WHO | S THE ADOPTED CH LD OF THE OTHER PERSON OR WHO | S
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RELATED BY BLOOD IN A MANNER THAT WOULD BAR MARRI AGE | N NEW YORK STATE
TO A PERSON WHO | S THE LAWFUL SPOUSE OF THE OTHER PERSON.

8. "EMANCI PATED M NOR PATI ENT" MEANS A M NOR PATI ENT WHO | S THE PARENT
OF ACH LD, OR WHO I S SI XTEEN YEARS OF AGE OR OLDER AND LI VI NG | NDEPEND-
ENTLY FROM H S OR HER PARENTS OR GUARDI AN.

9. "ETHCS REVIEW COW TTEE" MEANS THE | NTERDI SCI PLI NARY COW TTEE
ESTABLI SHED | N ACCORDANCE W TH THE REQUI REMENTS OF SECTI ON  TVENTY- NI NE
HUNDRED NI NETY- FOUR-M OF TH S ARTI CLE.

10. " GENERAL HOSPI TAL" MEANS A GENERAL HOSPI TAL AS DEFI NED I N SUBDI VI -
SION TEN OF SECTI ON TVENTY- El GHT HUNDRED ONE OF THI S CHAPTER EXCLUDI NG A
WARD, WNG UNIT OR OTHER PART OF A GENERAL HOSPI TAL OPERATED FOR THE
PURPOSE OF PROVI DI NG SERVI CES FOR PERSONS W TH MENTAL | LLNESS PURSUANT
TO AN OPERATI NG CERTI FI CATE | SSUED BY THE COWM SSI ONER OF MENTAL HEALTH.

11. "GUARDIAN OF A M NOR' OR "GUARDI AN' MEANS A HEALTH CARE GUARDI AN
OR A LEGAL GUARDI AN OF THE PERSON OF A M NOR.

12. "HEALTH CARE" MEANS ANY TREATMENT, SERVICE, OR PROCEDURE TO DI AG
NOCSE OR TREAT AN I NDI VI DUAL" S PHYSI CAL OR MENTAL CONDI Tl ON. PROVI DI NG
NUTRI TI ON OR HYDRATI ON ORALLY, W THOUT RELI ANCE ON MEDI CAL TREATMENT, IS
NOT' HEALTH CARE UNDER THI S ARTI CLE AND IS NOT SUBJECT TO TH S ARTI CLE.

13. "HEALTH CARE AGENT" MEANS A HEALTH CARE AGENT DESI GNATED BY AN
ADULT PURSUANT TO ARTI CLE TVENTY-NI NE-C OF TH S CHAPTER.

14. "HEALTH CARE DECI S| ON' MEANS ANY DECI SI ON TO CONSENT OR REFUSE TO
CONSENT TO HEALTH CARE.

15. "HEALTH CARE GUARDI AN' MEANS AN | NDI VI DUAL APPO NTED BY A COURT,
PURSUANT TO SUBDIVISION FOUR OF  SECTION  TVENTY-N NE HUNDRED
NI NETY- FOUR-R OF THI S ARTI CLE, AS THE GUARDI AN OF A M NOR PATI ENT SCLELY
FOR THE PURPCSE OF DECI DI NG ABOUT LI FE- SUSTAI NI NG TREATMENT PURSUANT TO
TH S ARTI CLE.

16. "HEALTH CARE PROVI DER' MEANS AN | NDI VI DUAL OR FACI LI TY LI CENSED,
CERTI FI ED, OR OTHERW SE AUTHORI ZED OR PERM TTED BY LAW TO ADM NI STER
HEALTH CARE | N THE ORDI NARY COURSE OF BUSI NESS OR PROFESSI ONAL PRACTI CE.

17. "HEALTH OR SOCI AL SERVI CE PRACTI TI ONER' MEANS A REG STERED PROFES-
SI ONAL NURSE, NURSE PRACTI TI ONER, PHYSIC AN, PHYSI CI AN ASSI STANT,
PSYCHOLOG ST OR LI CENSED CLI NI CAL SOCI AL WORKER, LI CENSED OR CERTIFIED
PURSUANT TO THE EDUCATI ON LAW ACTING WTHI N H' S OR HER SCOPE OF PRAC

Tl CE.
18. "HOSPI TAL" MEANS A GENERAL HOSPI TAL OR A RESI DENTI AL HEALTH CARE
FACI LI TY.

19. " LI FE- SUSTAI NI NG TREATMENT" MEANS ANY MEDI CAL TREATMENT OR PROCE-
DURE W THOUT WHI CH THE PATI ENT WLL DIE WTH N A RELATI VELY SHORT TI ME,
AS DETERM NED BY AN ATTENDING PHYSICIAN TO A REASONABLE DEGREE OF
MEDI CAL CERTAINTY. FOR THE PURPCSE OF TH S ARTICLE, CARD OPULMONARY
RESUSCI TATION IS PRESUVED TO BE LI FE- SUSTAI NI NG TREATMENT W THOUT THE
NECESSI TY OF A DETERM NATI ON BY AN ATTENDI NG PHYSI Cl AN.

20. "MENTAL HYG ENE FACI LI TY" MEANS A FACI LI TY OPERATED OR LI CENSED BY
THE OFFI CE OF MENTAL HEALTH OR THE OFFICE OF MENTAL RETARDATI ON AND
DEVELOPMENTAL DI SABI LI TIES AS DEFI NED I N SUBDI VI SI ON SI X OF SECTI ON 1. 03
OF THE MENTAL HYGQ ENE LAW

21. "MENTAL | LLNESS" MEANS A MENTAL | LLNESS AS DEFI NED I N SUBDI VI SI ON
TWENTY OF SECTION 1.03 OF THE MENTAL HYA ENE LAW AND DCES NOT | NCLUDE
DEMENTI A, SUCH AS ALZHEIMER S DI SEASE, OR OTHER DI SORDERS RELATED TO
DEMENTI A.

22. "M NOR' MEANS ANY PERSON WHO |'S NOT' AN ADULT.

23. "ORDER NOT TO RESUSCI TATE" MEANS AN ORDER NOT TO ATTEMPT CARDI OP-
ULMONARY RESUSCI TATI ON | N THE EVENT A PATI ENT SUFFERS CARDI AC OR RESPI R-
ATORY ARREST.
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24. "PARENT", FOR THE PURPOSE OF A HEALTH CARE DECI SI ON ABOUT A M NOR
PATI ENT, MEANS A PARENT WHO HAS CUSTODY OF, OR WHO HAS MNAI NTAI NED
SUBSTANTI AL AND CONTI NUOUS CONTACT W TH, THE M NOR PATI ENT.

25. "PATI ENT" MEANS A PERSON ADM TTED TO A HOSPI TAL.

26. "PERSON CONNECTED W TH THE CASE' MEANS THE PATI ENT, ANY PERSON ON
THE SURROGATE LI ST, A PARENT OR GUARDI AN OF A M NOR PATI ENT, THE HOSPI -
TAL ADM NI STRATOR, AN ATTENDI NG PHYSI CI AN, ANY OTHER HEALTH OR SOCI AL
SERVI CES PRACTITIONER WVHO IS OR HAS BEEN DI RECTLY INVOLVED IN THE
PATIENT'S CARE, AND ANY DULY AUTHORIZED STATE AGENCY, | NCLUDI NG THE
FACI LI TY DI RECTOR OR REG ONAL DI RECTOR FOR A PATI ENT TRANSFERRED FROM A
MENTAL HYAE ENE  FACI LITY AND THE FACI LI TY DI RECTOR FOR A PATI ENT TRANS-
FERRED FROM A CORRECTI ONAL FACI LI TY.

27. "REASONABLY AVAI LABLE'" MEANS THAT A PERSON TO BE CONTACTED CAN BE
CONTACTED WTH DI LI GENT EFFORTS BY AN ATTEND NG PHYSI CI AN, ANOTHER
PERSON ACTI NG ON BEHALF OF AN ATTENDI NG PHYSI CI AN, OR THE HOSPI TAL.

28. "RESI DENTI AL HEALTH CARE FACI LI TY" MEANS A RESI DENTI AL HEALTH CARE
FACI LI TY AS DEFI NED | N SUBDI VI SI ON THREE OF SECTI ON TVENTY- El GHT HUNDRED
ONE OF TH S CHAPTER

29. "SURROGATE" MEANS THE PERSON SELECTED TO MAKE A HEALTH CARE DEC -
SION ON BEHALF OF A PATIENT PURSUANT TO SECTI ON TVENTY- NI NE HUNDRED
NI NETY- FOUR-D OF THI S ARTI CLE.

30. "SURROGATE LI ST" MEANS THE LI ST SET FORTH IN SUBDI VISION ONE OF
SECTI ON TVEENTY- NI NE HUNDRED NI NETY- FOUR-D OF THI S ARTI CLE.

S 2994-B. APPLI CABI LI TY; PRIORITY OF CERTAIN OTHER SURROGATE DECI -
SI ON- MAKI NG LAWS AND REGULATIONS. 1. TH' S ARTI CLE SHALL APPLY TO HEALTH
CARE DECI SI ONS REGARDI NG HEALTH CARE PROVI DED I N A HOSPI TAL TO A PATI ENT
VWHO LACKS DECI SI ON- MAKI NG CAPACI TY, EXCEPT AS LIM TED BY TH S SECTI ON.

2. PRIOR TO SEEKI NG OR RELYI NG UPON A HEALTH CARE DECI SI ON BY A SURROC-
GATE FOR A PATI ENT UNDER THI S ARTI CLE, THE ATTENDI NG PHYSI CI AN SHALL
MAKE REASONABLE EFFORTS TO DETERM NE WHETHER THE PATI ENT HAS A HEALTH
CARE ACGENT APPO NTED PURSUANT TO ARTI CLE TWENTY-NI NE-C OF TH S CHAPTER
IF SO  HEALTH CARE DECI SI ONS FOR THE PATI ENT SHALL BE GOVERNED BY SUCH
ARTI CLE, AND SHALL HAVE PRICRITY OVER DECI SIONS BY ANY OIHER PERSON
EXCEPT THE PATI ENT OR AS OTHERW SE PROVI DED IN THE HEALTH CARE PROXY.

3. PRIOR TO SEEKI NG OR RELYI NG UPON A HEALTH CARE DECI SI ON BY A SURRO-
GATE FOR A PATIENT UNDER THI S ARTICLE, |IF THE ATTENDI NG PHYSI Cl AN HAS
REASON TO BELI EVE THAT THE PATI ENT HAS A H STORY OF RECEI VI NG SERVI CES
FOR MENTAL RETARDATION OR A DEVELOPMENTAL DI SABILITY; | T REASONABLY
APPEARS TO THE ATTENDI NG PHYSI CIl AN THAT THE PATI ENT HAS MENTAL RETARDA-
TION OR A DEVELOPMENTAL DI SABILITY; OR THE ATTENDI NG PHYSI CI AN HAS
REASON TO BELI EVE THAT THE PATI ENT HAS BEEN TRANSFERRED FROM A NMENTAL
HYG ENE FACI LI TY OPERATED OR LI CENSED BY THE OFFI CE OF MENTAL HEALTH,
THEN SUCH PHYSI CI AN SHALL MAKE REASONABLE EFFORTS TO DETERM NE WHETHER
PARAGRAPHS (A), (B) OR (C) OF THI' S SUBDI VI SI ON ARE APPLI CABLE:

(A IF THE PATIENT HAS A GUARDI AN APPO NTED BY A COURT PURSUANT TO
ARTI CLE SEVENTEEN- A OF THE SURROGATE' S COURT PROCEDURE ACT, HEALTH CARE
DECI SI ONS FOR THE PATI ENT SHALL BE GOVERNED BY SECTI ON SEVENTEEN HUNDRED
FI FTY-B OF THE SURROGATE S COURT PROCEEDURE ACT AND NOT BY THI S ARTI CLE.

(B) | F A PATI ENT DOES NOT HAVE A GUARDI AN APPO NTED BY A COURT PURSU
ANT TO ARTI CLE SEVENTEEN- A OF THE SURRCGATE' S COURT PROCEDURE ACT BUT
FALLS W THI N THE CLASS OF PERSONS DESCRI BED | N PARAGRAPH (A) OF SUBDI VI -
SION ONE OF SECTI ON SEVENTEEN HUNDRED FI FTY-B OF SUCH ACT, DECI SIONS TO
W THDRAW OR W THHOLD LI FE- SUSTAI NI NG TREATMENT FOR THE PATI ENT SHALL BE
GOVERNED BY SECTI ON SEVENTEEN HUNDRED FI FTY-B OF THE SURROGATE' S COURT
PROCEDURE ACT AND NOT BY THI S ARTI CLE.
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(© IF A HEALTH CARE DECI SI ON FOR A PATI ENT CANNOT BE MADE UNDER PARA-
GRAPHS (A) OR (B) OF THI'S SUBDI VI SI ON, BUT CONSENT FOR THE DECI SI ON MAY
BE PROVIDED PURSUANT TO THE MENTAL HYG ENE LAW OR REGULATI ONS OF THE
OFFI CE OF MENTAL HEALTH OR THE OFFI CE OF MENTAL RETARDATI ON AND DEVELOP-
MENTAL DI SABI LI TI ES, THEN THE DECI SI ON SHALL BE GOVERNED BY SUCH STATUTE
OR REGULATI ONS AND NOT BY THI S ARTI CLE.

4. |F, AFTER REASONABLE EFFORTS, | T |I'S DETERM NED THAT A HEALTH CARE
DECI SI ON FOR THE PATI ENT CANNOT BE MADE PURSUANT TO SUBDI VISION TWO OR
THREE OF TH'S SECTION, THEN THE HEALTH CARE DECI SI ON SHALL BE MADE
PURSUANT TO THI S ARTI CLE.

S 2994-C. DETERM NATI ON OF | NCAPACI TY. 1. PRESUMPTI ON OF CAPACI TY. FOR
PURPOSES OF THI S ARTI CLE, EVERY ADULT SHALL BE PRESUMED TO HAVE DEC -
SI ON- MAKI NG CAPACI TY UNLESS DETERM NED OTHERW SE  PURSUANT TO THI'S
SECTI ON OR PURSUANT TO COURT ORDER, OR UNLESS A GUARDIAN IS AUTHORI ZED
TO DECI DE ABOUT HEALTH CARE FOR THE ADULT PURSUANT TO ARTI CLE ElI GHTY- ONE
OF THE MENTAL HYGQ ENE LAW

2. |INITIAL DETERM NATI ON BY ATTENDI NG PHYSI Cl AN. AN ATTENDI NG PHYSI -
Cl AN SHALL MAKE AN | NI TI AL DETERM NATI ON THAT AN ADULT PATI ENT LACKS
DECI SI ON- MAKI NG CAPACI TY TO A REASONABLE DEGREE OF MEDI CAL CERTAI NTY.
SUCH DETERM NATI ON SHALL | NCLUDE AN ASSESSMENT OF THE CAUSE AND EXTENT
OF THE PATIENT'S | NCAPACITY AND THE LI KELI HOOCD THAT THE PATI ENT W LL
REGAI N DECI SI ON- MAKI NG CAPACI TY.

3. CONCURRI NG DETERM NATIONS. (A) AN INTIAL DETERM NATION THAT A
PATI ENT LACKS DECI SI ON- MAKI NG CAPACI TY SHALL BE SUBJECT TO A CONCURRI NG
DETERM NATI ON, | NDEPENDENTLY MADE, WHERE REQUI RED BY THI' S SUBDI VI SI ON. A
CONCURRI NG DETERM NATI ON SHALL | NCLUDE AN ASSESSMENT OF THE CAUSE AND
EXTENT OF THE PATIENT' S | NCAPACI TY AND THE LI KELI HOOD THAT THE PATI ENT
W LL REGAI N DECI SI ON- MAKI NG CAPACI TY, AND SHALL BE [INCLUDED IN THE
PATI ENT' S MEDI CAL RECORD. HOSPI TALS SHALL ADOPT WRI TTEN POLI Cl ES | DENTI -
FYING THE TRAI NI NG AND CREDENTI ALS OF HEALTH OR SOCI AL SERVI CES PRACTI -
TI ONERS QUALI FI ED TO PROVI DE CONCURRI NG DETERM NATI ONS OF | NCAPACI TY.

(B) (1) I'N A RESIDENTI AL HEALTH CARE FACILITY, A HEALTH OR SOCCI AL
SERVI CES PRACTI TI ONER EMPLOYED BY OR OTHERW SE FORMALLY AFFI LI ATED W TH
THE FACI LI TY MJST | NDEPENDENTLY DETERM NE VWHETHER AN ADULT PATI ENT LACKS
DECI SI ON- MAKI NG CAPACI TY.

(I'l') IN A GENERAL HOSPI TAL A HEALTH OR SOCI AL SERVI CES PRACTI Tl ONER
EMPLOYED BY OR OTHERW SE FORMALLY AFFI LI ATED WTH THE FACI LI TY MJST
| NDEPENDENTLY DETERM NE WHETHER AN ADULT PATI ENT LACKS DECI SI ON- MAKI NG
CAPACITY |F THE SURROGATE S DECI SI ON CONCERNS THE W THDRAWAL OR W TH-
HOLDI NG OF LI FE- SUSTAI NI NG TREATMENT.

(© (1) I'F THE ATTENDI NG PHYSI CIl AN MAKES AN | NI TI AL DETERM NATI ON THAT
A PATI ENT LACKS DECI SI ON- MAKI NG CAPACI TY BECAUSE OF MENTAL | LLNESS,
El THER SUCH PHYSI CI AN MUST HAVE THE FOLLOW NG QUALI FI CATI ONS, OR ANOTHER
PHYSI CI AN W TH THE FOLLOW NG QUALI FI CATI ONS MUST | NDEPENDENTLY DETERM NE
WHETHER THE PATI ENT LACKS DECI SI ON- MAKI NG CAPACI TY: A PHYSI Cl AN LI CENSED
TO PRACTICE MEDICINE I N NEW YORK STATE, WHO | S A DI PLOVATE OR ELI G BLE
TO BE CERTI FI ED BY THE AMERI CAN BOARD OF PSYCHI ATRY AND NEUROLOGY COR WHO
I S CERTI FI ED BY THE AMERI CAN OSTEOPATHI C BOARD OF NEUROLOGY AND PSYCHI A-
TRY OR | S ELI A BLE TO BE CERTI FI ED BY THAT BOARD. A RECORD OF SUCH
CONSULTATI ON SHALL BE | NCLUDED I N THE PATI ENT' S MEDI CAL RECCRD.

(1) IF THE ATTENDI NG PHYSI CIl AN MAKES AN | NI TI AL DETERM NATI ON THAT A
PATI ENT LACKS DECI SI ON- MAKI NG CAPACI TY BECAUSE OF MENTAL RETARDATI ON OR
A DEVELOPMENTAL DI SABI LI TY, EI THER SUCH PHYSI CIl AN MJUST HAVE THE FOLLOW
I NG QUALI FI CATI ONS, OR ANOTHER PROFESSI ONAL WTH THE FOLLOW NG QUALI -
FI CATI ONS MJST | NDEPENDENTLY DETERM NE WHETHER THE PATI ENT LACKS DECI -
SI ON- MAKI NG CAPACI TY: A PHYSI Cl AN OR CLI NI CAL PSYCHOLOQ ST WHO EI THER | S
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EMPLOYED BY A SCHOOL NAMED | N SECTION 13.17 OF THE MENTAL HYQ ENE LAW
OR WHO HAS BEEN EMPLOYED FOR A M NI MUM OF TWO YEARS TO RENDER CARE AND
SERVICE IN A FACILITY OPERATED OR LICENSED BY THE OFFICE OF MENTAL
RETARDATI ON  AND DEVELOPMENTAL DI SABI LI TI ES, OR WHO HAS BEEN APPROVED BY
THE COW SSI ONER OF MENTAL RETARDATI ON AND DEVELOPMENTAL DI SABILITIES I'N
ACCORDANCE W TH REGULATI ONS PROMULGATED BY SUCH COWM SSI ONER.  SUCH REGU-
LATI ONS SHALL REQUI RE THAT A PHYSI CI AN OR CLI NI CAL PSYCHOLOGE ST POSSESS
SPECI ALI ZED TRAI NI NG OR THREE YEARS EXPERI ENCE | N TREATI NG DEVELOPMENTAL
DISABILITIES. A RECORD OF SUCH CONSULTATI ON SHALL BE | NCLUDED I N THE
PATI ENT' S MEDI CAL RECOCRD.

(D) I'F AN ATTENDI NG PHYSI CIl AN HAS DETERM NED THAT THE PATI ENT LACKS
DECI SI ON- MAKI NG CAPACITY AND | F THE HEALTH OR SOCI AL SERVI CES PRACTI -
TI ONER CONSULTED FOR A CONCURRI NG DETERM NATION DI SAGREES W TH THE
ATTENDI NG PHYSI Cl AN S DETERM NATI ON, THE MATTER SHALL BE REFERRED TO THE
ETH CS REVIEW COW TTEE | F | T CANNOI OTHERW SE BE RESOLVED.

4. | NFORM NG THE PATI ENT AND SURROGATE. NOTI CE OF A DETERM NATI ON THAT
A SURRCGATE W LL MAKE HEALTH CARE DECI S| ONS BECAUSE THE ADULT PATI ENT
HAS BEEN DETERM NED TO LACK DECI SI ON- MAKI NG CAPACI TY SHALL PROWPTLY BE
G VEN

(A) TO THE PATIENT, WHERE THERE IS ANY | NDI CATI ON OF THE PATI ENT' S
ABI LI TY TO COVWREHEND THE | NFORVATI ON;

(B) TO AT LEAST ONE PERSON ON THE SURROGATE LI ST HIGHEST IN ORDER OF
PRICRITY LISTED WHEN PERSONS | N PRI OR CLASSES ARE NOT REASONABLY AVAI L-
ABLE PURSUANT TO SUBDI VI SI ON ONE OF SECTI ON TVENTY- NI NE HUNDRED NI NETY-
FOUR-D OF TH S ARTI CLE;

(© | F THE PATI ENT WAS TRANSFERRED FROM A MENTAL HYG ENE FACI LITY, TO
THE DI RECTOR OF THE MENTAL HYA ENE FACILITY AND TO THE MENTAL HYQ ENE
LEGAL SERVI CE UNDER ARTI CLE FORTY- SEVEN OF THE MENTAL HYGE ENE LAW

5. LIMTED PURPOSE OF DETERM NATI ON. A DETERM NATI ON MADE PURSUANT TO
TH'S SECTI ON THAT AN ADULT PATI ENT LACKS DECI SI ON- MAKI NG CAPACI TY SHALL
NOT BE CONSTRUED AS A FINDI NG THAT THE PATI ENT LACKS CAPACI TY FOR ANY
OTHER PURPGCSE.

6. PRRORITY OF PATIENT'S DECI SION. NOTW THSTANDI NG A DETERM NATI ON
PURSUANT TO TH'S SECTION THAT AN ADULT PATI ENT LACKS DECI SI ON- MAKI NG
CAPACI TY, |F THE PATI ENT OBJECTS TO THE DETERM NATI ON OF | NCAPACI TY, OR
TO THE CHOCE OF A SURROCGATE OR TO A HEALTH CARE DECI S| ON MADE BY A
SURRCGATE OR MADE PURSUANT TO SECTI ON TVENTY- NI NE HUNDRED NI NETY- FOUR- G
O TH'S ARTICLE, THE PATIENT'S OBJECTION OR DECI SION SHALL PREVAI L
UNLESS: (A) A COURT OF COVPETENT JURI SDI CTI ON HAS DETERM NED THAT THE
PATI ENT LACKS DECI SI ON- MAKI NG CAPACI TY OR THE PATIENT | S OR HAS BEEN
ADJUDGED | NCOVPETENT FOR ALL PURPOSES AND, IN THE CASE OF A PATIENT' S
OBJECTION TO TREATMENT, MAKES ANY OTHER FINDI NG REQUI RED BY LAW TO
AUTHORI ZE THE TREATMENT, OR (B) ANOTHER LEGAL BASI S EXI STS FOR OVERRI D-
I NG THE PATI ENT' S DECI SI ON.

7. CONFI RMATION  OF CONTINUED LACK OF DECI SI ON- MAKI NG CAPACI TY. AN
ATTENDI NG PHYSI Cl AN SHALL CONFI RM THE ADULT PATI ENT' S CONTI NUED LACK OF
DECI SI ON- MAKI NG CAPACI TY BEFORE COWPLYING W TH HEALTH CARE DECI SI ONS
MADE PURSUANT TO THI S ARTI CLE, OTHER THAN THOSE DECI SIONS MADE AT OR
ABOUT THE TIME OF THE I NI TI AL DETERM NATI ON. A CONCURRI NG DETERM NATI ON
OF THE PATI ENT' S CONTI NUED LACK OF DEC SI ON- MAKI NG CAPACITY SHALL BE
REQUI RED | F THE SUBSEQUENT HEALTH CARE DECI SI ON CONCERNS THE W THHOLDI NG
OR W THDRAVWAL COF LI FE- SUSTAI NI NG TREATMENT. HEALTH CARE PROVI DERS SHALL
NOT' BE REQUI RED TO | NFORM THE PATI ENT OR SURROCGATE OF THE CONFI RVATI ON.

S 2994-D. HEALTH CARE DECI SI ONS FOR ADULT PATI ENTS BY SURROGATES. 1.
| DENTI FYI NG THE SURROGATE. ONE PERSON FROM THE FOLLOW NG LI ST FROM THE
CLASS HI GHEST IN PRIORI TY WHEN PERSONS | N PRI OR CLASSES ARE NOT REASON-
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ABLY AVAI LABLE, WLLING AND COMPETENT TO ACT, SHALL BE THE SURROGATE
FOR AN ADULT PATI ENT WHO LACKS DECI S| ON- MAKI NG CAPACI TY. HOWEVER,  SUCH
PERSON MAY DESI GNATE ANY OTHER PERSON ON THE LI ST TO BE SURROGATE,
PROVI DED NO ONE I N A CLASS H GHER I N PRI ORI TY THAN THE PERSON DES| GNATED
OBJECTS:

(A) A GUARDIAN AUTHORI ZED TO DECI DE ABOUT HEALTH CARE PURSUANT TO
ARTI CLE El GHTY- ONE OF THE MENTAL HYG ENE LAW

(B) THE SPOUSE, |F NOT LEGALLY SEPARATED FROM THE PATIENT, OR THE
DOVESTI C PARTNER;

(C) A SON OR DAUGHTER El GHTEEN YEARS OF AGE OR OLDER;

(D) A PARENT;

(E) A BROTHER OR S| STER El GHTEEN YEARS OF AGE OR OLDER;

(F) A CLOSE FRI END.

2. RESTRI CTI ONS ON WHO MAY BE A SURROGATE. AN OPERATOR, ADM NI STRATOR,
OR EMPLOYEE OF A HOSPI TAL OR A MENTAL HYG ENE FACI LI TY FROM WHI CH THE
PATI ENT WAS TRANSFERRED, OR A PHYSI Cl AN WHO HAS PRI VI LEGES AT THE HOSPI -
TAL OR A HEALTH CARE PROVI DER UNDER CONTRACT W TH THE HOSPI TAL MAY NOT
SERVE AS THE SURROGATE FOR ANY ADULT WHO IS A PATI ENT OF SUCH HOSPI TAL,
UNLESS SUCH | NDI VI DUAL | S RELATED TO THE PATIENT BY BLOOD, MARRI AGE,
DOVESTI C PARTNERSH P, OR ADOPTION, OR IS A CLOSE FRIEND OF THE PATI ENT
WHOSE FRI ENDSHI P W TH THE PATI ENT PRECEDED THE PATIENT'S ADM SSION TO
THE FACILITY. IF A PHYSI C AN SERVES AS SURROGATE, THE PHYSI Cl AN SHALL
NOT ACT AS THE PATIENT' S ATTENDI NG PHYSI Cl AN AFTER H'S OR HER AUTHORI TY
AS SURROGATE BEG NS.

3. AUTHORI TY AND DUTI ES OF SURROGATE. (A) SCOPE OF SURROGATE S AUTHOR-
I TY.

(1) SUBJECT TO THE STANDARDS AND LIM TATIONS OF THI S ARTI CLE, THE
SURROGATE SHALL HAVE THE AUTHORI TY TO MAKE ANY AND ALL HEALTH CARE DECI -
SIONS ON THE ADULT PATI ENT' S BEHALF THAT THE PATI ENT COULD MAKE.

(11) NOTH NG IN TH S ARTI CLE SHALL OBLI GATE HEALTH CARE PROVIDERS TO
SEEK ~THE CONSENT OF A SURROGATE | F AN ADULT PATI ENT HAS ALREADY MADE A
DECI S| ON ABOUT THE PROPCSED HEALTH CARE, EXPRESSED ORALLY OR IN WRI TI NG
OR, WTH RESPECT TO A DECI SION TO W THDRAW OR W THHOLD LI FE- SUSTAI NI NG
TREATMENT EXPRESSED El THER ORALLY DURI NG HOSPI TALI ZATI ON | N THE PRESENCE
OF TWD W TNESSES El GHTEEN YEARS OF AGE OR OLDER, AT LEAST ONE OF WHOM | S
A HEALTH OR SOCI AL SERVI CES PRACTI TI ONER AFFI LI ATED WTH THE HOSPI TAL,
OR INWITING |F AN ATTENDI NG PHYSI Cl AN RELI ES ON THE PATI ENT' S PRI OR
DECI SI ON, THE PHYSI Cl AN SHALL RECORD THE PRI OR DECI SI ON | N THE PATI ENT' S
MEDI CAL RECORD. |F A SURROGATE HAS ALREADY BEEN DESI GNATED FOR THE
PATI ENT, THE ATTENDI NG PHYSI Cl AN SHALL MAKE REASONABLE EFFORTS TO NOTI FY
THE SURROGATE PRI OR TO | MPLEMENTI NG THE DECI SI ON, PROVI DED THAT I N THE
CASE OF A DECI SION TO W THDRAW OR W THHOLD LI FE- SUSTAI NI NG TREATMENT,
THE ATTENDI NG PHYSI Cl AN SHALL MAKE DI LI GENT EFFORTS TO NOTI FY THE SURRO-
GATE AND, |F UNABLE TO NOTI FY THE SURROGATE, SHALL DOCUMENT THE EFFORTS
THAT WERE MADE TO DO SO

(B) COVMENCEMENT OF SURROGATE S AUTHORI TY. THE SURROGATE'S AUTHORI TY
SHALL COWENCE UPON A DETERM NATION, MADE PURSUANT TO SECTI ON
TVENTY- NI NE HUNDRED NI NETY-FOUR-C OF THI'S ARTICLE, THAT THE ADULT
PATI ENT LACKS DECI S| ON-MAKING CAPACI TY AND UPON | DENTI FI CATI ON OF A
SURROGATE PURSUANT TO SUBDI VI SION ONE OF THI'S SECTION. IN THE EVENT AN
ATTENDING  PHYSICIAN DETERM NES THAT THE  PATIENT HAS REGAI NED
DECI S| ON- MAKI NG CAPACI TY, THE AUTHORI TY OF THE SURROGATE SHALL CEASE.

(C) RIGHT AND DUTY TO BE | NFORMED. NOTW THSTANDI NG ANY LAW TO THE
CONTRARY, THE SURROGATE SHALL HAVE THE RI GHT TO RECEI VE MEDI CAL | NFORMA-
TION AND MEDI CAL RECORDS NECESSARY TO MAKE | NFORMED DECI SI ONS ABOUT THE
PATI ENT' S HEALTH CARE. HEALTH CARE PROVIDERS SHALL PROVIDE AND THE
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SURROCGATE SHALL SEEK | NFORVATI ON NECESSARY TO MAKE AN | NFORMED DECI SI ON,
| NCLUDI NG | NFORVATI ON  ABQUT THE PATIENT'S DI AGNCSIS, PROGNCSI S, THE
NATURE AND CONSEQUENCES OF PROPOSED HEALTH CARE, AND THE BENEFITS AND
Rl SKS OF AND ALTERNATI VE TO PROPOCSED HEALTH CARE.

4. DECI SI ON- MAKI NG STANDARDS. (A) THE SURROGATE SHALL MAKE HEALTH CARE
DECI S| ONS:

(1) I N ACCORDANCE W TH THE PATI ENT' S W SHES, | NCLUDI NG THE PATI ENT' S
RELI G QUS AND MORAL BELI EFS; OR

(I'l') I'F THE PATIENT'S W SHES ARE NOT REASONABLY KNOAN AND CANNOT W TH
REASONABLE DI LI GENCE BE ASCERTAI NED, | N ACCORDANCE W TH THE PATI ENT' S
BEST | NTERESTS. AN ASSESSMENT OF THE PATIENT'S BEST | NTERESTS SHALL
| NCLUDE: CONSI DERATION OF THE DI GNITY AND UNI QUENESS OF EVERY PERSON;
THE PGSSI BI LI TY AND EXTENT OF PRESERVI NG THE PATI ENT' S LI FE; THE PRESER-
VATI ON, | MPROVEMENT OR RESTORATI ON OF THE PATI ENT' S HEALTH OR FUNCTI ON-
ING THE RELIEF OF THE PATI ENT' S SUFFERI NG AND ANY NMEDI CAL CONDI Tl ON
AND SUCH OTHER CONCERNS AND VALUES AS A REASONABLE PERSON |IN THE
PATI ENT' S CI RCUMSTANCES WOULD W SH TO CONSI DER.

(B) IN ALL CASES, THE SURROGATE S ASSESSMENT OF THE PATI ENT' S W SHES
AND BEST | NTERESTS SHALL BE PATI ENT- CENTERED; HEALTH CARE DECI SI ONS
SHALL BE MADE ON AN | NDI VI DUALI ZED BASI S FOR EACH PATI ENT, AND SHALL BE
CONSI STENT W TH THE VALUES OF THE PATI ENT, | NCLUDI NG THE PATI ENT' S RELI -
G OQUS AND MORAL BELI EFS, TO THE EXTENT REASONABLY POSSI BLE.

5. DECI SIONS TO WTHHOLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT. I N
ADDI TI ON TO THE STANDARDS SET FORTH I N SUBDI VI SI ON FOUR OF TH S SECTI ON,
DECI SI ONS BY SURROGATES TO W THHOLD OR W THDRAW LI FE- SUSTAI NI NG TREAT-
MENT SHALL BE AUTHORI ZED ONLY | F THE FOLLOW NG CONDI TI ONS ARE SATI SFI ED,
AS APPL| CABLE:

(A) (1) TREATMENT WOULD BE AN EXTRACRDI NARY BURDEN TO THE PATI ENT AND
AN ATTENDI NG PHYSI CIl AN DETERM NES, W TH THE | NDEPENDENT CONCURRENCE OF
ANOTHER PHYSI CI AN, THAT, TO A REASONABLE DEGREE OF MEDI CAL CERTAI NTY AND
I N ACCORD W TH ACCEPTED MEDI CAL STANDARDS, (A) THE PATIENT HAS AN
LLNESS OR INJURY VWH CH CAN BE EXPECTED TO CAUSE DEATH WTHI N SI X
MONTHS, WHETHER OR NOT TREATMENT IS PROVIDED, OR (B) THE PATIENT IS
PERVANENTLY UNCONSCI QUS; OR

(1) THE PROVI SION OF TREATMENT WOULD | NVOLVE SUCH PAI' N, SUFFERI NG OR
OTHER BURDEN THAT I T WOULD REASONABLY BE DEEMED | NHUVANE OR EXTRAOR-
DI NARI LY BURDENSOVE UNDER THE Cl RCUMSTANCES AND THE PATI ENT HAS AN | RRE-
VERSI BLE OR | NCURABLE CONDI TI ON, AS DETERM NED BY AN ATTENDI NG PHYSI Cl AN
WTH THE | NDEPENDENT CONCURRENCE OF ANOTHER PHYSI Cl AN TO A REASONABLE
DEGREE OF MEDI CAL CERTAI NTY AND I N ACCORD W TH ACCEPTED MEDI CAL  STAND-
ARDS.

(B) I N A RESIDENTI AL HEALTH CARE FACI LI TY, A SURROGATE SHALL HAVE THE
AUTHORI TY TO REFUSE LI FE- SUSTAI NI NG TREATMENT UNDER SUBPARAGRAPH (11) OF
PARAGRAPH (A) OF THI'S SUBDI VI SION ONLY | F THE ETHICS REVIEW COW TTEE,
| NCLUDI NG AT LEAST ONE PHYSI CIl AN WHO IS NOT DI RECTLY RESPONS| BLE FOR THE
PATI ENT' S CARE, OR A COURT OF COVPETENT JURI SDI CTI ON, REVI EW5 THE DECI -
SI ON AND DETERM NES THAT I'T MEETS THE STANDARDS SET FORTH IN THIS ARTI -
CLE. TH S REQUI REMENT SHALL NOT APPLY TO A DECI SION TO W THHOLD CARDI OP-
ULMONARY RESUSCI TATI ON.

(O IN A CENERAL HOSPITAL, |F THE ATTENDI NG PHYSI CI AN OBJECTS TO A
SURROGATE' S DECI SI ON, UNDER SUBPARAGRAPH (11) OF PARAGRAPH (A) OF THI'S
SuUBDI VI SI ON, TO W THDRAW OR W THHOLD NUTRI TI ON AND HYDRATI ON PROVI DED BY
MEANS OF MEDI CAL TREATMENT, THE DECI SI ON SHALL NOT BE | MPLEMENTED UNTI L
THE ETH CS REVI EW COMM TTEE, | NCLUDI NG AT LEAST ONE PHYSI CI AN VHO | S NOT
DI RECTLY RESPONS| BLE FOR THE PATIENT'S CARE, OR A COURT OF COWPETENT
JURISDICTION, REVIEWS THE DECISION AND DETERM NES THAT I T MEETS THE
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STANDARDS SET FORTH IN THI'S SUBDI VI SION AND SUBDIVISION FOUR OF THI'S
SECTI ON.

(D) PROVIDING NUTRITION AND HYDRATION ORALLY, W THOUT RELI ANCE ON
VEDI CAL TREATMENT, 1S NOT HEALTH CARE UNDER THIS ARTICLE AND IS NOT
SUBJECT TO THI S ARTI CLE.

(E) EXPRESSI ON OF DECI SI ONS. THE SURROGATE SHALL EXPRESS A DECI SION TO
W THDRAW OR W THHOLD LI FE- SUSTAI NI NG TREATMENT ElITHER ORALLY TO AN
ATTENDI NG PHYSI Cl AN OR I N WRI TI NG

S 2994-E. DECI SIONS ABQUT LI FE-SUSTAI NI NG TREATMENT FOR M NOR
PATI ENTS. 1. AUTHORI TY OF PARENT OR GUARDI AN. THE PARENT OR GUARDI AN OF
A MNOR PATIENT SHALL HAVE THE AUTHORITY TO MAKE DECI SI ONS ABOUT
LI FE- SUSTAI NI NG TREATMENT, | NCLUDI NG DECI SIONS TO W THHOLD OR W THDRAW
SUCH TREATMENT, SUBJECT TO THE PROVI SI ONS OF THI S SECTI ON AND SUBDI VI -
SION FI VE OF SECTI ON TVENTY- NI NE HUNDRED NI NETY- FOUR-D OF TH S ARTI CLE.

2. DECI SI ON- MAKI NG STANDARDS AND PROCEDURES FOR M NOR PATI ENT. (A) THE
PARENT OR GUARDI AN OF A M NOR PATI ENT SHALL MAKE DECI SI ONS | N ACCORDANCE
WTH THE M NOR' S BEST | NTERESTS, CONSI STENT W TH THE STANDARDS SET FORTH
I N SUBDI VI SI ON FOUR OF SECTI ON TVENTY- NI NE HUNDRED NI NETY- FOUR-D OF THI S
ARTI CLE, TAKI NG | NTO ACCOUNT THE M NOCR S W SHES AS APPROPRI ATE UNDER THE
Cl RCUMSTANCES.

(B) AN ATTENDI NG PHYSI Cl AN, | N CONSULTATION WTH A MNOR S PARENT OR
GUARDI AN, SHALL DETERM NE WHETHER A M NOR PATI ENT HAS DECI SI ON- MAKI NG
CAPACI TY FOR A DECI SION TO W THHOLD OR W THDRAW LI FE- SUSTAI NI NG TREAT-
MENT. | F THE M NOR HAS SUCH CAPACI TY, A PARENT' S OR GUARDI AN' S DECI SI ON
TO W THHOLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT FOR THE M NOR MAY  NOT
BE | MPLEMENTED W THOUT THE M NOR' S CONSENT.

(© VHERE A PARENT OR GUARDI AN OF A M NOR PATI ENT HAS MADE A DECI SI ON
TO WTHHOLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT AND AN ATTENDI NG
PHYSI CI AN HAS REASON TO BELI EVE THAT THE M NOR PATI ENT HAS A PARENT OR
GUARDI AN WHO HAS NOT BEEN | NFORMED OF THE DECI SI ON, | NCLUDI NG A NON- CUS-
TODI AL PARENT OR GUARDI AN, AN ATTENDI NG PHYSI CIl AN OR SOVEONE ACTI NG ON
HS OR HER BEHALF, SHALL MAKE REASONABLE EFFORTS TO DETERM NE | F THE
UNI NFORVED PARENT OR GUARDI AN HAS MAI NTAI NED SUBSTANTI AL AND  CONTI NUQUS
CONTACT WTH THE M NOR AND, | F SO, SHALL MAKE DI LI GENT EFFORTS TO NOTI FY
THAT PARENT OR GUARDI AN PRI OR TO | MPLEMENTI NG THE DECI SI ON.

3. DECI SI ON- MAKI NG STANDARDS AND PROCEDURES FOR EMANCI PATED M NOR
PATI ENT. (A) |IF AN ATTENDI NG PHYSI CI AN DETERM NES THAT A PATIENT IS AN
EMANCI PATED M NOR PATIENT WTH DEC SI ON- MAKI NG CAPACI TY, THE PATI ENT
SHALL HAVE THE AUTHORI TY TO DECI DE ABOUT LI FE- SUSTAI NIl NG TREATMENT. SUCH
AUTHORI TY SHALL | NCLUDE A DECI SI ON TO W THHOLD OR W THDRAW LI FE- SUSTAI N-
I NG TREATMENT | F AN ATTENDI NG PHYSI Cl AN AND THE ETHI CS REVI EW COWM TTEE
DETERM NE THAT THE DECI SI ON ACCORDS W TH THE STANDARDS FOR SURROGATE
DECI SI ONS FOR ADULTS, AND THE ETH CS REVI EW COW TTEE APPROVES THE DECI -
SI ON.

(B) I'F THE HOSPI TAL CAN W TH REASONABLE EFFORTS ASCERTAI N THE | DENTI TY
OF THE PARENTS OR GUARDI AN OF AN EMANCI PATED M NCR PATI ENT, THE HOSPI TAL
SHALL NOTI FY SUCH PERSONS PRI OR TO W THHOLDI NG OR W THDRAW NG LI FE- SUS-
TAI NI NG TREATMENT PURSUANT TO THI S SUBDI VI SI ON.

S 2994-F. OBLI GATI ONS OF ATTENDI NG PHYSI Cl AN. 1. AN ATTENDI NG PHYSI -
CIAN I NFORVED OF A DECISION TO W THDRAW OR W THHOLD LI FE- SUSTAI NI NG
TREATMENT MADE PURSUANT TO THE STANDARDS OF THI S ARTI CLE SHALL RECORD
THE DECI SI ON | N THE PATI ENT' S MEDI CAL RECORD, REVI EW THE MEDI CAL BASI S
FOR THE DECISION, AND SHALL EI THER: (A) | MPLEMENT THE DECI SI ON, OR (B)
PROVPTLY MAKE HI S OR HER OBJECTI ON TO THE DECI SI ON AND THE REASONS FOR
THE OBJECTI ON KNOMW TO THE DECI SI ON- MAKER, AND El THER MAKE ALL REASON-
ABLE EFFORTS TO ARRANGE FOR THE TRANSFER OF THE PATIENT TO ANOTHER
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PHYSI CI AN, | F NECESSARY, OR PROWTLY REFER THE MATTER TO THE ETH CS
REVI EW COW TTEE.

2. |F AN ATTENDING PHYSICIAN HAS ACTUAL NOTICE OF THE FOLLOW NG
OBJECTI ONS OR DI SAGREEMENTS, HE OR SHE SHALL PROWPTLY REFER THE MATTER
TO THE ETH CS REVI EWCOW TTEE | F THE OBJECTI ON OR DI SAGREEMENT CANNOT
OTHERW SE BE RESOLVED:

(A) A HEALTH OR SOCI AL SERVI CES PRACTI TI ONER CONSULTED FOR A CONCUR-
RI NG DETERM NATI ON THAT AN ADULT PATI ENT LACKS DECI SI ON- MAKI NG CAPACI TY
DI SAGREES W TH THE ATTENDI NG PHYSI CI AN S DETERM NATI ON; OR

(B) ANY PERSON ON THE SURROGATE LI ST OBJECTS TO THE DESI GNATI ON OF THE
SURROGATE PURSUANT TO SUBDI VI SION ONE  OF SECTION  TWENTY-N NE HUNDRED
NI NETY- FOUR-D OF THI S ARTI CLE; OR

(© ANY PERSON ON THE SURROGATE LI ST OBJECTS TO A SURROGATE' S DECI -
SION, OR

(D) A PARENT OR GUARDI AN OF A M NOR PATI ENT OBJECTS TO THE DECI SI ON BY
ANOTHER PARENT OR GUARDI AN OF THE M NOR; OR

(E) A M NOR PATI ENT REFUSES LI FE- SUSTAI NI NG TREATMENT, AND THE M NOR S
PARENT OR GUARDI AN W SHES THE TREATMENT TO BE PROVIDED, OR THE M NOR
PATI ENT OBJECTS TO AN ATTENDI NG PHYSI CIl AN S DETERM NATI ON ABOUT DECI -
SI ON- MAKI NG CAPACI TY OR RECOMVENDATI ON ABOUT LI FE- SUSTAI NI NG TREATMENT.

3. NOTW THSTANDI NG THE PROVI SIONS OF THI'S SECTI ON OR SUBDI VI SION  ONE
OF SECTION TWENTY-NINE HUNDRED NI NETY-FOUR-Q OF TH S ARTICLE, IF A
SURRCGATE DI RECTS THE PROVI SI ON OF LI FE- SUSTAI NI NG TREATMENT, THE DENI AL
OF WH CH | N REASONABLE MEDI CAL JUDGMVENT WOULD BE LI KELY TO RESULT I N THE
DEATH OF THE PATI ENT, A HOSPI TAL OR | NDI VI DUAL HEALTH CARE PROVI DER THAT
DCES NOI' W SH TO PROVI DE SUCH TREATMENT SHALL NONETHELESS COWLY WTH
THE SURRCGATE' S DECI SION PENDI NG EI THER TRANSFER OF THE PATI ENT TO A
W LLI NG HOSPI TAL OR | NDI VI DUAL HEALTH CARE PROVI DER, OR JUDI CI AL REVI EW
IN ACCORDANCE W TH SECTION TWENTY-N NE HUNDRED NI NETY- FOUR-R OF THI S
ARTI CLE.

S 2994-G HEALTH CARE DECI SI ONS FOR ADULT PATI ENTS W THOUT SURROGATES.
1. | DENTI FYI NG ADULT PATI ENTS W THOUT SURROGATES. WTHIN A REASONABLE
TIME AFTER ADM SSION AS AN | NPATIENT TO THE HOSPI TAL OF EACH ADULT
PATI ENT, THE HOSPI TAL SHALL MAKE REASONABLE EFFORTS TO DETERM NE | F THE
PATI ENT HAS APPO NTED A HEALTH CARE AGENT OR HAS A GUARDI AN, OR | F AT
LEAST ONE | NDI VI DUAL | S AVAI LABLE TO SERVE AS THE PATI ENT' S SURROGATE I N
THE EVENT THE PATI ENT LACKS OR LOSES DECI SI ON- MAKI NG CAPACITY. WTH
RESPECT TO A PATI ENT WHO LACKS CAPACI TY, |F NO SUCH HEALTH CARE AGENT,
GUARDI AN OR POTENTI AL SURROCGATE | S | DENTI FI ED, THE HOSPI TAL SHALL | DEN-
TIFY, TO THE EXTENT REASONABLY POSSI BLE, THE PATI ENT' S W SHES AND PREF-
ERENCES, | NCLUDI NG THE PATIENT'S RELIGA OQUS AND MORAL BELIEFS, ABQUT
PENDI NG HEALTH CARE DECISIONS, AND SHALL RECORD I TS FINDINGS I N THE
PATI ENT' S MEDI CAL RECORD.

2. DECI SI ON- MAKI NG STANDARDS AND PROCEDURES. (A) THE PROCEDURES SPEC
IFIED IN TH'S AND THE FOLLOW NG SUBDI VI SIONS OF THIS SECTION APPLY TO
HEALTH CARE DECI SI ONS FOR ADULT PATI ENTS WHO WOULD QUALI FY FOR SURROGATE
DECI SI ON- MAKI NG UNDER THI'S ARTI CLE BUT FOR WHOM NO SURROGATE | S REASON-
ABLY AVAI LABLE, W LLI NG OR COVPETENT TO ACT.

(B) ANY HEALTH CARE DECI SI ON MADE PURSUANT TO THIS SECTION SHALL BE
MADE I N ACCORDANCE W TH THE STANDARDS SET FORTH I'N SUBDI VI SI ON FOUR OF
SECTI ON TVENTY- NI NE HUNDRED NI NETY- FOUR-D OF THI S ARTI CLE AND SHALL NOT
BE BASED ON THE FI NANCI AL | NTERESTS OF THE HOSPI TAL OR ANY OTHER HEALTH
CARE PROVI DER. THE SPECI FI C PROCEDURES TO BE FOLLOWED DEPEND ON WHETHER
THE DECISION | NVOLVES ROUTI NE MEDI CAL TREATMENT, MAJOR MEDI CAL TREAT-
MENT, OR THE W THHOLDI NG OR W THDRAWAL OF LI FE- SUSTAI NIl NG TREATMENT, AND
THE LOCATI ON WHERE THE TREATMENT | S PROVI DED.
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3. ROUTI NE MEDI CAL TREATMENT. (A) FOR PURPCSES OF THI'S SUBDI VI SI ON,
"ROUTI NE MEDI CAL TREATMENT" MEANS ANY TREATMENT, SERVI CE, OR PROCEDURE
TO DI AGNOSE OR TREAT AN | NDI VI DUAL' S PHYSI CAL OR MENTAL CONDI TI QN, SUCH
AS THE ADM NI STRATI ON OF MEDI CATI ON, THE EXTRACTI ON OF BODI LY FLUI DS FOR
ANALYSI'S, OR DENTAL CARE PERFORMED W TH A LOCAL ANESTHETI C, FOR WHI CH
HEALTH CARE PROVI DERS ORDI NARI LY DO NOT SEEK SPECI FI C CONSENT FROM THE
PATI ENT OR AUTHORI ZED REPRESENTATI VE. | T SHALL NOT | NCLUDE THE LONG TERM
PROVI SI ON  OF TREATMENT SUCH AS VENTI LATOR SUPPCORT OR A NASOGASTRI C TUBE
BUT SHALL | NCLUDE SUCH TREATMENT WHEN PROVI DED AS PART OF POST- OPERATI VE
CARE OR | N RESPONSE TO AN ACUTE | LLNESS AND RECOVERY |S REASONABLY
EXPECTED W THI N ONE MONTH OR LESS.

(B) AN ATTENDI NG PHYSI Cl AN SHALL BE AUTHCORI ZED TO DECI DE ABOUT ROUTI NE
MEDI CAL  TREATMENT FOR AN ADULT PATI ENT WHO HAS BEEN DETERM NED TO LACK
DECI SI ON- MAKI NG CAPACI TY PURSUANT TO SECTI ON TWENTY- NI NE  HUNDRED NI NE-
TY-FOUR-C OF TH'S ARTICLE. NOTHING IN TH' S SUBDI VI SI ON SHALL REQUI RE
HEALTH CARE PROVI DERS TO OBTAIN SPECI FI C CONSENT FOR TREATMENT WHERE
SPECI FI C CONSENT | S NOT OTHERW SE REQUI RED BY LAW

4. MAJOR MEDICAL TREATMENT. (A) FOR PURPCSES OF THI S SUBDI VI SI ON,
"MAJOR MEDI CAL TREATMENT" MEANS ANY TREATMENT, SERVICE OR PROCEDURE TO
DI AGNOSE OR TREAT AN |[IND VIDUAL'S PHYSI CAL OR MENTAL CONDI TION: (1)
VHERE GENERAL ANESTHETIC | S USED; OR (I1) WHI CH I NVOLVES ANY SI GNI FI CANT
RISK; OR (I'1l) WH CH | NVOLVES ANY SI GNI FI CANT | NVASI ON OF BODI LY | NTEG
RITY REQU RING AN |INCISION PRODUCI NG SUBSTANTI AL PAIN, DI SCOVFORT,
DEBI LI TATI ON OR HAVING A SIGNI FI CANT RECOVERY PERIOD; OR (1V) VWH CH
I NVOLVES THE USE OF PHYSI CAL RESTRAI NTS, AS SPECI FI ED | N REGULATI ONS
PROMULGATED BY THE COWM SSI ONER, EXCEPT I N AN EMERGENCY; OR (V) WH CH
I NVOLVES THE USE OF PSYCHOACTI VE MEDI CATI ONS, EXCEPT WHEN PROVI DED AS
PART OF POST- OPERATIVE CARE OR IN RESPONSE TO AN ACUTE |LLNESS AND
TREATMENT |S REASONABLY EXPECTED TO BE ADM NI STERED OVER A PERI OD OF
FORTY- El GHT HOURS OR LESS, OR WHEN PROVI DED | N AN EMERGENCY.

(B) A DECI SI ON TO PROVI DE MAJOR MEDI CAL TREATMENT, MADE | N ACCORDANCE
WTH THE FOLLON NG REQUI REMENTS, SHALL BE AUTHORIZED FOR AN ADULT
PATI ENT WHO HAS BEEN DETERM NED TO LACK DECI SI ON- MAKI NG CAPACI TY PURSU-
ANT TO SECTI ON TVEENTY- NI NE HUNDRED NI NETY- FOUR-C OF THI S ARTI CLE.

(1) AN ATTENDI NG PHYSI Cl AN SHALL MAKE A RECOMVENDATI ON | N CONSULTATI ON
W TH HOSPI TAL STAFF DI RECTLY RESPONSI BLE FOR THE PATI ENT' S CARE.

(I'l') N A GENERAL HOSPI TAL, AT LEAST ONE OTHER PHYSI Cl AN DESI GNATED BY
THE HOSPI TAL MJST | NDEPENDENTLY DETERM NE THAT HE OR SHE CONCURS THAT
THE RECOVMENDATI ON | S APPROPRI ATE.

(I'11) I'N A RESI DENTI AL HEALTH CARE FACI LITY THE MEDI CAL DI RECTOR OF
THE FACILITY, OR A PHYSICI AN DESI GNATED BY THE MEDI CAL DI RECTOR, MJST
| NDEPENDENTLY DETERM NE THAT HE OR SHE CONCURS THAT THE RECOVMENDATI ON
IS APPROPRI ATE; PROVI DED THAT | F THE MEDI CAL DI RECTOR | S THE PATI ENT' S
ATTENDI NG PHYSI Cl AN, A DI FFERENT PHYSI CI AN DESI GNATED BY THE RESI DENTI AL
HEALTH CARE FACILITY MJST MAKE TH'S | NDEPENDENT DETERM NATI ON.  ANY
HEALTH OR SOCI AL SERVI CES PRACTI TI ONER EMPLOYED BY OR OTHERW SE FORMALLY
AFFI LI ATED W TH THE FACI LI TY MAY PROVI DE A SECOND OPI NI ON FOR DECI SI ONS
ABOUT PHYSI CAL RESTRAI NTS MADE PURSUANT TO THI S SUBDI VI SI ON.

5. DECI SIONS TO W THHOLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT. (A) A
COURT OF COMPETENT JURI SDI CTI ON MAY MAKE A DECI SION TO W THHOLD OR W TH-
DRAW LI FE- SUSTAI NI NG TREATMENT FOR AN ADULT PATI ENT WHO HAS BEEN DETER-
M NED TO LACK DECI SI ON- MAKI NG CAPACI TY PURSUANT TO SECTI ON  TVENTY- NI NE
HUNDRED NI NETY-FOUR-C OF TH S ARTICLE | F THE COURT FI NDS THAT THE DECI -
SI ON ACCORDS W TH STANDARDS FOR DECI SI ONS FOR ADULTS SET FORTH | N SUBDI -
VI SI ONS FOUR AND FI VE OF SECTI ON TVENTY-NINE HUNDRED N NETY-FOUR-D OF
TH S ARTI CLE.
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(B) IF THE ATTENDI NG PHYSICI AN, W TH | NDEPENDENT CONCURRENCE COF A
SECOND PHYSI CI AN DESI GNATED BY THE HOSPI TAL, DETERM NES TO A REASONABLE
DEGREE OF MEDI CAL CERTAI NTY THAT:

(1) LIFE-SUSTAI NI NG TREATMENT OFFERS THE PATI ENT NO MEDI CAL BENEFI T
BECAUSE THE PATIENT WLL D E | MM NENTLY, EVEN IF THE TREATMENT IS
PROVI DED; AND

(1'l) THE PROVI SI ON OF LI FE- SUSTAI NI NG TREATMENT WOULD VI CLATE ACCEPTED
VEDI CAL STANDARDS, THEN SUCH TREATMENT MAY BE W THDRAWN OR W THHELD FROM
AN ADULT PATI ENT WHO HAS BEEN DETERM NED TO LACK DECI SI ON- MAKI NG CAPACI -
TY PURSUANT TO SECTI ON TVENTY- NIl NE HUNDRED NI NETY- FOUR-C OF THI S ARTI -
CLE, WTHOUT JUDI Cl AL APPROVAL. THI S PARAGRAPH SHALL NOT APPLY TO ANY
TREATMENT NECESSARY TO ALLEVI ATE PAIN OR DI SCOVFORT.

6. PHYSICIAN OBJECTION. IF A PHYSI CI AN CONSULTED FOR A CONCURRI NG
OPI Nl ON OBJECTS TO AN ATTENDI NG PHYSI CI AN S RECOMVENDATI ON  OR DETERM -
NATI ON MADE PURSUANT TO THI S SECTI ON, OR A MEMBER OF THE HOSPI TAL STAFF
DI RECTLY RESPONS|I BLE FOR THE PATIENT'S CARE OBJECTS TO AN ATTENDI NG
PHYSI CI AN S RECOMVENDATI ON  ABOUT NMAJOR MEDI CAL TREATMENT OR TREATMENT
W THOUT MEDI CAL BENEFI T, THE MATTER SHALL BE REFERRED TO THE ETH CS
REVI EW COW TTEE | F | T CANNOT BE OTHERW SE RESOLVED.

S 2994-1. SPECIFIC POLICIES FOR ORDERS NOT TO RESUSCI TATE. AN ORDER
NOT' TO RESUSCI TATE SHALL BE WRITTEN IN THE PATIENT'S MEDI CAL RECORD.
CONSENT TO AN ORDER NOT TO RESUSCI TATE SHALL NOT CONSTI TUTE CONSENT TO
W THHCLD OR W THDRAW TREATMENT OTHER THAN CARDI OPULMONARY RESUSCI TATI ON.

S 2994-J. REVOCATI ON OF CONSENT. 1. A PATIENT, SURROGATE, OR PARENT OR
GUARDI AN OF A M NOR PATI ENT MAY AT ANY TI ME REVOKE H' S OR HER CONSENT TO
W THHCLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT BY | NFORM NG AN ATTENDI NG
PHYSI CIl AN OR A MEMBER OF THE MEDI CAL OR NURSI NG STAFF OF THE REVOCATI ON.

2. AN ATTENDI NG PHYSI Cl AN | NFORVED OF A REVOCATI ON  OF CONSENT MADE
PURSUANT TO THI S SECTI ON SHALL | MVEDI ATELY:

(A) RECORD THE REVOCATI ON I N THE PATI ENT' S MEDI CAL RECORD;

(B) CANCEL ANY ORDERS | MPLEMENTI NG THE DECI SI ON TO W THHOLD OR W TH-
DRAW TREATMENT; AND

(© NOTI FY THE HOSPI TAL STAFF DI RECTLY RESPONSI BLE FOR THE PATIENT' S
CARE OF THE REVOCATI ON AND ANY CANCELLATI ONS.

3. ANY MEMBER OF THE MEDI CAL OR NURSI NG STAFF | NFORMED OF A REVOCATI ON
MADE PURSUANT TO TH'S SECTION SHALL | MMEDI ATELY NOTI FY AN ATTENDI NG
PHYSI CI AN OF THE REVOCATI ON.

S 2994-K. | MPLEMENTATI ON AND REVI EW OF DECI SI ONS. 1. HOSPI TALS SHALL
ADOPT WRITTEN POLICIES REQUI RI NG | MPLEMENTATI ON AND REGULAR REVI EW OF
DECI SI ONS TO W THHOLD OR W THDREW LI FE- SUSTAI NI NG TREATMENT I N ACCORD-
ANCE W TH ACCEPTED MEDI CAL STANDARDS. HOSPI TALS SHALL ALSO DEVELOP PQLI -
CIES IN ACCORD WTH ACCEPTED MEDI CAL STANDARDS REGARDI NG DOCUMENTATI ON
OF CLI NI CAL DETERM NATI ONS AND DECI SI ONS BY SURROGATES AND HEALTH CARE
PROVI DERS PURSUANT TO THI S ARTI CLE.

2. IF ADECISION TO WTHHOLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT HAS
BEEN MADE PURSUANT TO TH S ARTI CLE, AND AN ATTENDI NG PHYSI| CIl AN DETER-
M NES AT ANY TI ME THAT THE DECI SION | S NO LONGER APPROPRI ATE OR  AUTHOR-
| ZED BECAUSE THE PATIENT HAS REGAINED DECI SI ON-MAKING CAPACITY OR
BECAUSE THE PATI ENT' S CONDI TI ON HAS OTHERW SE | MPROVED, THE PHYSI Cl AN
SHALL | MVEDI ATELY:

(A) I NCLUDE SUCH DETERM NATI ON I N THE PATI ENT' S MEDI CAL RECORD;

(B) CANCEL ANY ORDERS OR PLANS OF CARE | MPLEMENTI NG THE DECI SION TO
W THHCLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT;

(© NOTI FY THE PERSON WHO MADE THE DECI SION TO W THHOLD OR W THDRAW
TREATMENT, OR, |F THAT PERSON IS NOT REASONABLY AVAI LABLE, TO AT LEAST
ONE PERSON ON THE SURROGATE LIST HHGHEST IN ORDER OF PRICRITY LISTED
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VWHEN PERSONS | N PRI OR CLASSES ARE NOT REASONABLY AVAI LABLE PURSUANT TO
SUBDI VI SI ON ONE OF SECTI ON TVENTY-NINE HUNDRED N NETY-FOUR-D OF THI'S
ARTI CLE; AND

(D) NOTIFY THE HOSPI TAL STAFF DI RECTLY RESPONSI BLE FOR THE PATI ENT' S
CARE OF ANY CANCELLED ORDERS OR PLANS OF CARE.

S 2994-L. | NTERI NSTI TUTI ONAL TRANSFERS. |F A PATIENT WTH AN CRDER TO
WTHHCOLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT | S TRANSFERRED FROM A
MENTAL HYQA ENE FACI LITY TO A HOSPI TAL OR FROM A HOSPI TAL TO A DI FFERENT
HOSPI TAL, ANY SUCH ORDER OR PLAN SHALL REMAI N EFFECTI VE UNTI L AN ATTEND-
ING PHYSICIAN FIRST EXAM NES THE TRANSFERRED PATI ENT, WHEREUPON AN
ATTENDI NG PHYSI Cl AN MJUST ElI THER:

1. | SSUE APPROPRI ATE ORDERS TO CONTI NUE THE PRI OR ORDER OR PLAN. SUCH
ORDERS MAY BE | SSUED W THOUT OBTAI Nl NG ANOTHER CONSENT TO W THHOLD OR
W THDRAW LI FE- SUSTAI Nl NG TREATMENT PURSUANT TO THI S ARTI CLE; OR

2. CANCEL SUCH CORDER, |F THE ATTENDI NG PHYSI CIl AN DETERM NES THAT THE
ORDER | S NO LONGER APPROPRI ATE OR AUTHORI ZED. BEFORE CANCELI NG THE ORDER
THE ATTENDI NG PHYSI Cl AN SHALL MAKE REASONABLE EFFORTS TO NOTI FY THE
PERSON WHO MADE THE DECI SI ON TO W THHOLD OR W THDRAW TREATMENT AND THE
HCOSPI TAL  STAFF DI RECTLY RESPONSI BLE FOR THE PATI ENT' S CARE OF ANY SUCH
CANCELLATI ON. | F SUCH NOTI CE CANNOT REASONABLY BE MADE PRI OR TO CANCEL-
I NG THE ORDER OR PLAN, THE ATTENDI NG PHYSI CIl AN SHALL MAKE SUCH NOTI CE AS
SOON AS REASONABLY PRACTI CABLE AFTER CANCELLATI ON.

S 2994-M ETHICS REVIEW COW TTEES. 1. ESTABLI SHMENT OF AN ETHI CS
REVI EW COW TTEE, WRI TTEN POLI CY. EACH HOSPI TAL SHALL ESTABLI SH AT LEAST
ONE ETHI CS REVI EW COWM TTEE OR PARTI Cl PATE | N AN ETH CS REVI EW COW TTEE
THAT SERVES MORE THAN ONE HOSPI TAL, AND SHALL ADOPT A WRITTEN POLICY
GOVERNI NG COW TTEE FUNCTI ONS, COMPCSI TI ON, AND PROCEDURE, | N ACCORDANCE
WTH THE REQUIREMENTS OF TH'S ARTICLE. A HOSPI TAL MAY DESI GNATE AN
EXI STI NG COW TTEE, OR SUBCOWM TTEE THEREOF, TO CARRY OUT THE FUNCTI ONS
OF THE ETH CS REVI EW COW TTEE PROVI DED THE REQUI REMENTS OF THI S SECTI ON
ARE SATI SFI ED.

2. FUNCTIONS OF THE ETH CS REVIEW COW TTEE. (A) THE ETH CS REVI EW
COMWM TTEE SHALL CONSI DER AND RESPOND TO ANY HEALTH CARE MATTER PRESENTED
TO I T BY A PERSON CONNECTED W TH THE CASE.

(B) THE ETHI CS REVI EW COW TTEE RESPONSE TO A HEALTH CARE NATTER MAY
| NCLUDE:

(1) PROVI DI NG ADVI CE ON THE ETHI CAL ASPECTS OF PROPOSED HEALTH CARE;

(1) MAKI NG A RECOMVENDATI ON ABOUT PROPOSED HEALTH CARE, OR

(1'1'l') PROVI DI NG ASSI STANCE | N RESOLVI NG DI SPUTES ABOUT PROPOSED HEALTH
CARE.

(© RECOMVENDATI ONS AND ADVI CE BY THE ETHI CS REVI EW COW TTEE SHALL BE
ADVI SCRY AND NONBI NDI NG EXCEPT AS SPECIFIED I N SUBDI VI SI ON FI VE OF
SECTI ON TVENTY- NI NE HUNDRED NI NETY- FOUR-D OF THI S ARTI CLE AND SUBDI VI -
SI ON THREE OF SECTI ON TWENTY- NI NE HUNDRED NI NETY- FOUR-E OF TH S ARTI CLE.

3. COW TTEE MEMBERSH P. THE MEMBERSH P OF ETH CS REVI EW COW TTEES
MUST BE | NTERDI SCI PLI NARY AND MJST | NCLUDE AT LEAST FIVE MEMBERS WHO
HAVE DEMONSTRATED AN | NTEREST I N OR COW TMENT TO PATI ENT' S RI GHTS OR TO
THE MEDI CAL, PUBLIC HEALTH, OR SOCI AL NEEDS OF THOSE WHO ARE I LL. AT
LEAST THREE ETH CS REVI EW COW TTEE MEMBERS MUST BE HEALTH OR SOCI AL
SERVI CES PRACTI TI ONERS, AT LEAST ONE OF WHOM MUST BE A REGQ STERED NURSE
AND ONE OF WHOM MUST BE A PHYSI CI AN. AT LEAST ONE MEMBER MJST BE A
PERSON W THOUT ANY GOVERNANCE, EMPLOYMENT OR CONTRACTUAL RELATI ONSHI P
W TH THE HOSPI TAL. I N A RESI DENTI AL HEALTH CARE FACILITY THE FACLITY
MJUST OFFER THE RESI DENTS' COUNCIL OF THE FACILITY (OR OF ANOTHER FACI LI -
TY THAT PARTI Cl PATES I N THE COW TTEE) THE OPPORTUNI TY TO APPO NT UP TO
TWO PERSONS TO THE ETHI CS REVI EW COW TTEE, NONE OF WHOM MAY BE A RESI -
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DENT OF OR A FAMLY MEMBER OF A RESI DENT OF SUCH FACI LI TY, AND BOTH OF
WHOM SHALL BE PERSONS WHO HAVE EXPERTI SE I N OR A DEMONSTRATED COVM TMENT
TO PATI ENT RI GHTS OR TO THE CARE AND TREATMENT OF THE ELDERLY OR NURSI NG
HOVE RESI DENTS THROUGH PROFESSI ONAL OR COVMUNI TY ACTIVITIES, OTHER THAN
ACTI VI TI ES PERFORVED AS A HEALTH CARE PROVI DER

4. PROCEDURES FOR ETHI CS REVI EW COW TTEE. (A) THESE PROCEDURES ARE
REQUI RED ONLY WHEN: (1) THE ETHI CS REVI EW COW TTEE | S CONVENED TO
REVI EW A DECI SI ON BY A SURROGATE TO W THHOLD OR W THDRAW LI FE- SUSTAI NI NG
TREATMENT FOR (A) A PATIENT IN A RESIDENTIAL HEALTH CARE FACILITY
PURSUANT TO PARAGRAPH (B) OF SUBDI VI SION FIVE OF SECTI ON TVEENTY- NI NE
HUNDRED NI NETY-FOUR-D OF THI S ARTI CLE; (B) A PATIENT IN A GENERAL HGCSPI -
TAL PURSUANT TO PARAGRAPH (C) OF SUBDI VI SI ON FI VE OF SECTI ON TWVENTY- NI NE
HUNDRED NI NETY-FOUR-D OF THIS ARTICLE;, OR (C AN EMANCI PATED M NOR
PATI ENT PURSUANT TO SUBDI VI SION THREE OF SECTI ON TWENTY- NI NE HUNDRED
NI NETY- FOUR-E OF THI S ARTICLE; OR (I1) WHEN A PERSON CONNECTED W TH THE
CASE REQUESTS THE ETHICS REVIEW COW TTEE TO PROVI DE ASSI STANCE | N
RESCLVI NG A DI SPUTE ABOUT PROPOSED CARE. NOTHING IN THIS SECTION SHALL
BAR HEALTH CARE PROVIDERS FROM FIRST STRIVING TO RESOLVE DI SPUTES
THROUGH LESS FORMAL MEANS, [|INCLUDING THE | NFORVAL SCOLICI TATION OF
ETH CAL ADVI CE FROM ANY SOURCE.

(B)(l) A PERSON CONNECTED W TH THE CASE MAY NOT PARTI Cl PATE AS AN
ETH CS REVI EW COW TTEE MEMBER | N THE CONSI DERATI ON OF THAT CASE.

(I'l) THE ETH CS REVI EW COW TTEE SHALL RESPOND PROVPTLY, AS REQUI RED
BY THE Cl RCUMSTANCES, TO ANY REQUEST FOR ASSI STANCE | N RESOLVI NG A
DI SPUTE OR CONSI DERATI ON OF A DECI SION TO W THHOLD OR W THDRAW LI FE- SUS-
TAI NI NG TREATMENT PURSUANT TO PARAGRAPHS (B) AND (C) OF SuUBDI VI SI ON FI VE
OF SECTI ON TVENTY- NI NE HUNDRED NI NETY-FOUR-D OF THI S ARTI CLE MADE BY A
PERSON CONNECTED WTH THE CASE. THE COW TTEE SHALL PERM T PERSONS
CONNECTED W TH THE CASE TO PRESENT THEIR VIEWS TO THE COW TTEE, AND TO
HAVE THE OPTI ON OF BEI NG ACCOVPANI ED BY AN ADVI SOR WHEN PARTI Cl PATI NG I N
A COW TTEE MEETI NG

(I'r1)y THE ETHI CS REVI EW COW TTEE SHALL PROVPTLY PROVI DE THE PATI ENT,
VWHERE THERE | S ANY | NDI CATI ON OF THE PATI ENT'S ABI LI TY TO COVWREHEND THE
I NFORVATI ON, THE SURROGATE, OTHER PERSONS ON THE SURROGATE LI ST DI RECTLY
I NVOLVED I N THE DECI SI ON OR DI SPUTE REGARDI NG THE PATIENT'S CARE, ANY
PARENT OR GUARDI AN OF A M NOR PATI ENT DI RECTLY I NVOLVED I N THE DECI SI ON
OR DI SPUTE REGARDI NG THE M NOR PATI ENT' S CARE, AN ATTENDI NG PHYSI CI AN,
THE HOSPI TAL, AND OIHER PERSONS THE COWM TTEE DEEMS APPROPRI ATE, W TH
THE FOLLOW NG

(A) NOTI CE OF ANY PENDI NG CASE CONSI DERATI ON CONCERNI NG THE PATI ENT,
I NCLUDI NG  FOR PATI ENTS, PERSONS ON THE SURROGATE LI ST, PARENTS AND
GUARDI ANS, | NFORVATI ON ABQUT THE ETHI CS REVI EW COW TTEE'S PROCEDURES,
COVMPCSI TI ON AND FUNCTI ON;  AND

(B) THE COW TTEE S RESPONSE TO THE CASE, | NCLUDI NG A WRI TTEN STATE-
MENT OF THE REASONS FOR APPROVI NG OR DI SAPPROVI NG THE W THHOLDI NG OR
W THDRAWAL  OF LI FE- SUSTAI NI NG TREATMENT FOR DECI SI ONS CONSI DERED PURSU-
ANT TO SUBPARAGRAPH (11) OF PARAGRAPH (A) OF SuUBDI VI SI ON FI VE OF SECTI ON
TWENTY- NI NE HUNDRED NI NETY-FOUR-D OF THIS ARTICLE. THE COW TTEE' S
RESPONSE TO THE CASE SHALL BE | NCLUDED I N THE PATI ENT' S MEDI CAL RECCRD.

(1'V) FOLLONNG ETHICS REVIEW COW TTEE CONSIDERATION OF A CASE
CONCERNI NG THE W THDRAWAL OR W THHOLDI NG OF LI FE- SUSTAI NI NG TREATMENT,
TREATMENT SHALL NOT BE W THDRAWN OR W THHELD UNTI L THE PERSONS | DENTI -
FI ED | N SUBPARAGRAPH (I11) OF TH S PARAGRAPH HAVE BEEN | NFORVED OF THE
COMWM TTEE' S RESPONSE TO THE CASE.

5. ACCESS TO MEDI CAL RECORDS AND | NFORMATI ON; PATI ENT CONFI DENTI ALI TY.
ETHHCS REVIEW COW TTEE MEMBERS AND CONSULTANTS SHALL HAVE ACCESS TO
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VEDI CAL | NFORVATI ON AND MEDI CAL RECORDS NECESSARY TO PERFORM THEI R FUNC-
TI ON UNDER THI' S ARTI CLE. ANY SUCH | NFORVATI ON OR RECORDS DI SCLOSED TO
COMW TTEE MEMBERS, CONSULTANTS, OR OTHERS SHALL BE KEPT CONFI DENTI AL
EXCEPT TO THE EXTENT NECESSARY TO ACCOWPLI SH THE PURPCSES OF THI S ARTI -
CLE OR AS OTHERW SE PROVI DED BY LAW

6. ETH CS REVI EW COW TTEE CONFI DENTI ALI TY. NOTW THSTANDI NG ANY OTHER
PROVISIONS OF LAW THE PROCEEDI NGS AND RECORDS OF AN ETHI CS REVI EW
COMW TTEE SHALL BE KEPT CONFI DENTIAL AND SHALL NOTI' BE RELEASED BY
COW TTEE MEMBERS, COWM TTEE CONSULTANTS, OR OTHER PERSONS PRI VY TO SUCH
PROCEEDI NGS AND RECORDS; THE PROCEEDI NGS AND RECORDS OF AN ETHI CS REVI EW
COMWM TTEE SHALL NOT' BE SUBJECT TO DI SCLOSURE OR | NSPECTION I N ANY
MANNER, | NCLUDI NG UNDER ARTI CLE SI X OF THE PUBLI C OFFI CERS LAW OR ARTI -
CLE THHRTY-ONE OF THE CIVIL PRACTI CE LAW AND RULES; AND, NO PERSON SHALL
TESTIFY AS TO THE PROCEEDI NGS OR RECORDS OF AN ETHI CS REVI EW COW TTEE,
NCR SHALL SUCH PROCEEDI NGS AND RECORDS OIHERWSE BE ADM SSIBLE AS
EVI DENCE | N ANY ACTI ON OR PROCEEDI NG OF ANY KIND I N ANY COURT OR BEFCRE
ANY OTHER TRI BUNAL, BOARD, AGENCY OR PERSON, EXCEPT THAT:

(A) ETH CS REVI EW COW TTEE PROCEEDI NGS AND RECORDS, | N CASES WHERE A
COMW TTEE APPROVES OR DI SAPPROVES OF THE W THHOLDI NG OR W THDRAWAL OF
LI FE- SUSTAI NI NG TREATMENT PURSUANT TO SUBDI VI SI ON FI VE OF SECTI ON  TWEN-
TY-NINE HUNDRED NI NETY-FOUR-D OF TH' S ARTI CLE, OR SUBDI VI SI ON THREE OF
SECTI ON TVWENTY-NINE HUNDRED NI NETY-FOUR-E OF TH' S ARTICLE, MAY BE
OBTAI NED BY OR RELEASED TO THE DEPARTMENT;

(B) NOTHING IN THI'S SUBDI VI SI ON SHALL PRCHI BI T THE PATI ENT, THE SURRO
GATE, OIHER PERSONS ON THE SURROGATE LI ST, OR A PARENT OR GUARDI AN CF A
M NOR PATI ENT FROM VOLUNTARI LY DI SCLOSI NG, RELEASI NG OR TESTI FYI NG ABOUT
COMW TTEE PROCEEDI NGS OR RECCRDS; AND

(© NOTHING IN THI'S SUBDI VI SION SHALL PRCHI BI T THE STATE COWM SSI ON ON
QUALI TY OF CARE AND ADVOCACY FOR PERSONS W TH DI SABI LI TI ES OR ANY AGENCY
OR PERSON W THI N OR UNDER CONTRACT WTH THE COWM SSI ON VWH CH PROVI DES
PROTECTI ON  AND ADVOCACY SERVI CES FROM REQUI RI NG ANY | NFORVATI ON, REPORT
OR RECORD FROM A HOSPI TAL | N ACCORDANCE W TH THE PROVI SIONS OF SECTI ON
45. 09 OF THE MENTAL HYA ENE LAW

S 2994-N. CONSCI ENCE OBJECTI ONS. 1. PRI VATE HOSPI TALS. NOTHING IN THI S
ARTI CLE SHALL BE CONSTRUED TO REQUIRE A PRI VATE HOSPI TAL TO HONOR A
HEALTH CARE DECI SI ON MADE PURSUANT TO THI S ARTI CLE | F:

(A) THE DECI SION | S CONTRARY TO A FORMALLY ADOPTED PCLICY OF THE
HOSPI TAL  THAT IS EXPRESSLY BASED ON SI NCERELY HELD RELI G QUS BELI EFS OR
SI NCERELY HELD MORAL CONVI CTI ONS CENTRAL TO THE FACILITY'S OPERATI NG
PRI NCI PLES;

(B) THE HOSPITAL HAS |INFORMED THE PATI ENT, FAM LY, OR SURROGATE OF
SUCH PCLI CY PRIOR TO OR UPON ADM SSI ON, | F REASONABLY PCSSI BLE; AND

(© THE PATI ENT IS TRANSFERRED PROVWPTLY TO ANOTHER HOSPI TAL THAT IS
REASONABLY ACCESSI BLE UNDER THE Cl RCUMSTANCES AND W LLI NG TO HONOR THE
DECI S| ON AND PENDI NG TRANSFER THE HOSPI TAL COWPLIES WTH SuUBDI VI SI ON
THREE OF SECTI ON TVEENTY- NI NE HUNDRED NI NETY-FOUR-F OF TH S ARTICLE. | F
THE PATIENT' S FAM LY OR SURROGATE |I'S UNABLE OR UNW LLI NG TO ARRANGE SUCH
A TRANSFER, THE HOSPI TAL MAY | NTERVENE TO FACI LI TATE SUCH A TRANSFER. | F
SUCH A TRANSFER IS NOT' EFFECTED, THE HOSPI TAL SHALL SEEK JUDI CI AL RELI EF
I N ACCORDANCE W TH SECTI ON TWENTY- NI NE HUNDRED NI NETY-FOUR-R OF THI' S
ARTI CLE OR HONCR THE DECI SI ON.

2. | NDI VI DUAL HEALTH CARE PROVI DERS. NOTHI NG IN TH S ARTI CLE SHALL BE
CONSTRUED TO REQUI RE AN | NDI VI DUAL AS A HEALTH CARE PROVI DER TO HONOR A
HEALTH CARE DECI SI ON MADE PURSUANT TO THI S ARTI CLE | F:

(A) THE DECISION | S CONTRARY TO THE | NDI VI DUAL' S SI NCERELY HELD RELI -
G QUS BELI EFS OR SI NCERELY HELD MORAL CONVI CTI ON; AND
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(B) THE I NDI VI DUAL HEALTH CARE PROVI DER PROVWPTLY |INFORMS THE PERSON
WHO MADE THE DECI SION AND THE HOSPI TAL OF H'S OR HER REFUSAL TO HONOR
THE DECI SION. IN SUCH EVENT, THE HOSPITAL SHALL PROWTLY TRANSFER
RESPONSI Bl LI TY FOR THE PATI ENT TO ANOTHER | NDI VI DUAL HEALTH CARE PROVI D-
ER WLLING TO HONOR THE DECI SI ON. THE | NDI VI DUAL HEALTH CARE PROVI DER
SHALL COOPERATE I N FACI LI TATI NG SUCH TRANSFER AND COVPLY W TH SUBDI VI -
SI ON THREE OF SECTI ON TWENTY- NI NE HUNDRED NI NETY- FOUR-F OF TH S ARTI CLE.

S 2994-O0 IMVUNITY. 1. ETH CS REVIEW COW TTEE. NO PERSON SHALL BE
SUBJECT TO CRIM NAL OR CIVIL LIABILITY, OR BE DEEMED TO HAVE ENGAGED I N
UNPROFESSI ONAL  CONDUCT, FOR ACTS PERFORVED REASONABLY AND I N GOOD FAI TH
PURSUANT TO THI S ARTI CLE AS A MEMBER OF OR AS A CONSULTANT TO AN ETHI CS
REVI EW COW TTEE OR AS A PARTI Cl PANT I N AN ETH CS REVI EW COW TTEE MEET-
I NG

2. PROVIDERS. NO HEALTH CARE PROVI DER OR EMPLOYEE THERECF SHALL BE
SUBJECTED TO CRRM NAL OR G VIL LIABILITY, OR BE DEEMED TO HAVE ENGAGED
I N UNPROFESSI ONAL CONDUCT, FOR HONCRI NG REASONABLY AND IN GOOD FAI TH A
HEALTH CARE DECI SI ON MADE PURSUANT TO THI' S ARTI CLE OR FOR OTHER ACTI ONS
TAKEN REASONABLY AND IN GOOD FAI TH PURSUANT TO THI S ARTI CLE.

3. SURROGATES AND GUARDI ANS. NO PERSON SHALL BE SUBJECTED TO CRI M NAL
OR GAVIL LIABILITY FOR MAKI NG A HEALTH CARE DECI SI ON REASONABLY AND I N
GOCD FAITH PURSUANT TO TH S ARTI CLE OR FOR OTHER ACTI ONS TAKEN REASON-
ABLY AND | N GOCD FAI TH PURSUANT TO THI S ARTI CLE.

S 2994-P. LIABILITY FOR HEALTH CARE COSTS. LIABILITY FOR THE COST OF
HEALTH CARE PROVI DED TO AN ADULT PATI ENT PURSUANT TO THI S ARTI CLE SHALL
BE THE SAME AS |F THE HEALTH CARE WERE PROVIDED PURSUANT TO THE
PATI ENT' S DECI SI ON. NO PERSON SHALL BECOMVE LI ABLE FOR THE COST OF HEALTH
CARE FOR A M NOR SCOLELY BY VI RTUE OF MAKI NG A DECI SI ON AS A GUARDI AN OF
A M NCR PURSUANT TO THI' S ARTI CLE.

S 2994-Q EFFECT ON OTHER RIGHTS. 1. NOTHING IN TH S ARTI CLE CREATES,
EXPANDS, DI M NI SHES, | MPAIRS, OR SUPERSEDES ANY AUTHORI TY THAT AN | NDI -
VI DUAL MAY HAVE UNDER LAWTO MAKE OR EXPRESS DECISIONS, WSHES OR
I NSTRUCTI ONS REGARDI NG HEALTH CARE ON H S OR HER OMN BEHALF, | NCLUDI NG
DECI SI ONS ABQOUT LI FE- SUSTAI NI NG TREATMENT.

2. NOTHING IN TH'S ARTICLE SHALL AFFECT EXISTING LAW CONCERN NG
| MPLI ED CONSENT TO HEALTH CARE | N AN EMERGENCY.

3. NOTHING IN TH' S ARTICLE IS I NTENDED TO PERM T OR PROMOTE SUI Cl DE,
ASSI STED SUI CI DE, OR EUTHANAS| A.

4. TH S ARTI CLE SHALL NOT AFFECT EXI STI NG LAWW TH RESPECT TO STERI LI -
ZATI ON.

5. NOTHING IN TH S ARTI CLE DM NI SHES THE DUTY OF PARENTS AND LEGAL
GUARDI ANS UNDER EXI STI NG LAW TO CONSENT TO TREATMENT FOR M NORS.

S 2994-R  SPECI AL PROCEEDI NG AUTHORI ZED;, COURT ORDERS; HEALTH CARE
GUARDI AN FOR M NOR PATI ENT. 1. SPECI AL PROCEEDI NG ANY PERSON CONNECTED
W TH THE CASE AND ANY MEMBER OF THE HOSPI TAL ETH CS REVI EW COW TTEE NAY
COMVENCE A SPECI AL PRCCEEDI NG PURSUANT TO ARTICLE FOUR OF THE Cl VI L
PRACTI CE LAW AND RULES I N A COURT OF COVPETENT JURI SDI CTI ON W TH RESPECT
TO ANY MATTER ARI SI NG UNDER THI S ARTI CLE.

2. COURT ORDERS DESI GNATI NG SURROGATE. A COURT OF COVWPETENT JURI SDI G-
TION MAY DESI GNATE ANY | NDIVIDUAL FROM THE SURROGATE LI ST TO ACT AS
SURRCGATE, REGARDLESS OF THAT I NDI VIDUAL'S PRIORITY ON THE LIST, IF THE
COURT DETERM NES THAT SUCH APPO NTMENT WOULD BEST ACCORD WTH THE
PATI ENT' S WSHES OR, |F THE PATI ENT' S W SHES ARE NOT' REASONABLY KNOWN,
WTH THE PATIENT'S BEST | NTERESTS. UNLESS OTHERW SE DETERM NED BY A
COURT, NO SURROGATE DECI SI ON MADE PRI OR TO AN ORDER DESI GNATI NG A SURRC-
GATE SHALL BE DEEMED TO HAVE BEEN | NVALI D BECAUSE OF THE | SSUANCE OF A
DESI GNATI NG ORDER.
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3. COURT ORDERS TO W THHOLD OR W THDRAW LI FE- SUSTAI NI NG TREATMENT. A
COURT OF COMPETENT JURI SDI CTI ON MAY AUTHORI ZE THE W THHOLDING OR W TH-
DRAVWAL OF LI FE-SUSTAI NI NG TREATMENT FROM A PERSON | F THE COURT DETER-
M NES THAT THE PERSON LACKS DECI SI ON- MAKI NG CAPACI TY, AND W THDRAW NG OR
W THHCLDI NG THE TREATMENT WOULD ACCORD W TH THE STANDARDS SET FORTH I N
SUBDI VI SI ON FI VE OF SECTI ON TWENTY- NI NE HUNDRED NI NETY-FOUR-D OF THI'S
ARTI CLE.

4. HEALTH CARE GUARDI AN FOCR A M NOR PATI ENT. (A) NO APPO NTMENT SHALL
BE MADE PURSUANT TO THI S SUBDI VI SION I F A PARENT OR LEGAL GUARDI AN OF
THE PERSON | S AVAI LABLE, W LLING AND COWETENT TO DECI DE ABOUT TREAT-
MENT FOR THE M NOR

(B) THE FOLLOW NG PERSONS MAY COWMMENCE A SPECI AL PROCEEDI NG I N A COURT
OF COVPETENT JURI SDI CTI ON TO SEEK APPO NTMENT AS THE HEALTH CARE GUARDI -
AN OF A M NOR PATI ENT SOLELY FOR THE PURPOSE OF DECI DI NG ABQUT LI FE- SUS-
TAI NI NG TREATMENT PURSUANT TO THI S ARTI CLE:

(1) THE HOSPI TAL ADM NI STRATOR,

(1) AN ATTENDI NG PHYSI Cl AN,

(I'11) THE LOCAL COW SSI ONER OF SOCI AL SERVI CES OR THE LOCAL COW S-
SI ONER OF HEALTH, AUTHORI ZED TO MAKE MEDI CAL TREATMENT DECI SI ONS FOR THE
M NOR PURSUANT TO SECTION THREE HUNDRED El GHTY- THREE-B OF THE SOCI AL
SERVI CES LAW OR

(1'V) AN I NDI VI DUAL, ElI GHTEEN YEARS OF AGE OR OLDER, WHO HAS ASSUMED
CARE OF THE M NOR FOR A SUBSTANTI AL AND CONTI NUOUS PERI GD OF TI ME.

(© NOTI CE OF THE PROCEEDI NG SHALL BE G VEN TO THE PERSONS | DENTI FI ED
I N SECTI ON SEVENTEEN HUNDRED FI VE OF THE SURROCGATE'S COURT PROCEDURE
ACT.

(D) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW SEEKI NG APPO NTMENT OR
BEI NG APPO NTED AS A HEALTH CARE GUARDI AN SHALL NOT OTHERW SE AFFECT THE
LEGAL STATUS OR RIGHTS OF THE | NDI VI DUAL SEEKI NG OR OBTAI NI NG SUCH
APPO NTMENT.

S 2994-S. REMEDY. 1. ANY HOSPI TAL OR ATTENDI NG PHYSI CI AN THAT REFUSES
TO HONOR A HEALTH CARE DECI SI ON BY A SURROGATE MADE PURSUANT TO THI S
ARTI CLE AND I N ACCORD W TH THE STANDARDS SET FORTH IN THI S ARTI CLE SHALL
NOT BE ENTI TLED TO COMPENSATI ON FOR TREATMENT, SERVI CES, OR PROCEDURES
REFUSED BY THE SURROGATE, EXCEPT THAT THI S SUBDI VI SI ON SHALL NOT APPLY:

(A) VWHEN A HOSPITAL OR PHYSICIAN EXERCI SES THE RI GHTS GRANTED BY
SECTI ON TVENTY- NI NE HUNDRED NI NETY- FOUR-N OF THI S ARTI CLE, PROVI DED THAT
THE PHYSI CI AN OR HOSPI TAL PROMPTLY FULFI LLS THE OBLI GATI ONS SET FORTH I N
SECTI ON TVEENTY- NI NE HUNDRED NI NETY- FOUR-N OF THI S ARTI CLE;

(B) WHILE A MATTER |I'S UNDER CONSI DERATI ON BY THE ETHI CS REVI EW COWM T-
TEE, PROVI DED THAT THE MATTER IS PROVPTLY REFERRED TO AND CONSI DERED BY
THE COW TTEE;

(© |IN THE EVENT OF A DI SPUTE BETWEEN | NDI VI DUALS ON THE SURROGATE
LI ST, OR

(D) I'F THE PHYSI Cl AN OR HOSPI TAL PREVAI LS I N ANY LI TI GATI ON CONCERNI NG
THE SURROGATE' S DECI SI ON TO REFUSE THE TREATMENT, SERVI CES OR PROCEDURE.
NOTHI NG I N TH' S SECTI ON SHALL DETERM NE OR AFFECT HOW Dl SPUTES AMONG
I NDI VI DUALS ON THE SURROGATE LI ST ARE RESOLVED.

2. THE REMEDY PROVIDED IN THI'S SECTION | S I N ADDI TI ON TO AND CUMJLA-
TI' VE WTH ANY OTHER REMEDI ES AVAI LABLE AT LAWOR IN EQU TY OR BY ADM N-
| STRATI VE PROCEEDI NGS TO A PATI ENT, A HEALTH CARE AGENT APPO NTED PURSU-
ANT TO ARTI CLE TWENTY-NI NE-C OF TH S CHAPTER, OR A PERSON AUTHORI ZED TO
MAKE HEALTH CARE DECI SI ONS PURSUANT TO THI S ARTI CLE, | NCLUDI NG | NJUNC-
TIVE AND DECLARATORY RELIEF, AND ANY OTHER PROVI SIONS OF TH S CHAPTER
GOVERNI NG FI NES, PENALTI ES, OR FORFEI TURES.
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S 2994-T. REGULATIONS. 1. THE COW SSI ONER SHALL ESTABLI SH SUCH REGUJ-
LATI ONS AS MAY BE NECESSARY TO | MPLEMENT THI S ARTI CLE.

2. THE COW SSIONER, | N CONSULTATION WTH THE COW SSI ONERS OF THE
OFFI CE OF MENTAL HEALTH AND THE OFFI CE OF MENTAL RETARDATI ON AND DEVEL-
OPMENTAL DI SABI LI TIES, SHALL PROMJULGATE REGULATIONS | DENTIFYI NG THE
CREDENTI ALS OF HEALTH CARE PROFESSI ONALS QUALI FI ED TO PROVI DE AN | NDE-
PENDENT DETERM NATI ON, PURSUANT TO SUBDI VI SI ON THREE OF SECTI ON TWENTY-
NI NE HUNDRED NI NETY- FOUR-C OF THI S ARTI CLE, THAT A PATIENT LACKS DECI -
SI ON- MAKI NG CAPACI TY BECAUSE OF MENTAL |LLNESS OR DEVELOPMENTAL
DI SABI LI TY.

S 2994-U. RIGHTS TO BE PUBLI Cl ZED. THE COW SSI ONER SHALL PREPARE A
STATEMENT SUWARI ZI NG THE RI GHTS, DUTI ES, AND REQUI REMENTS OF THI S ARTI -
CLE AND SHALL REQU RE THAT A COPY OF SUCH STATEMENT BE FURNI SHED TO
PATI ENTS OR TO PERSONS ON THE SURROGATE LI ST KNOMWN TO THE HOSPI TAL, OR
TO THE PARENTS OR GQUARDI ANS OF M NOR PATI ENTS, AT OR PRI OR TO ADM SSI ON
TO THE HOSPI TAL, OR WTH N A REASONABLE TI ME THEREAFTER, AND TO EACH
MEMBER OF THE HOSPI TAL' S STAFF DI RECTLY | NVOLVED W TH PATI ENT CARE.

ARTI CLE 29- CCC
NONHOSPI TAL CRDERS NOT TO RESUSCI TATE
SECTI ON 2994- AA. DEFI NI TI ONS.
2994- BB. GENERAL PROVI SI ONS.
2994- CC. CONSENT TO A NONHOSPI TAL ORDER NOT TO RESUSCI TATE.
2994- DD. MANAG NG A NONHOSPI TAL ORDER NOT TO RESUSCI TATE.
2994- EE. OBLI GATI ON TO HONCR A NONHCSPI TAL ORDER NOT TO RESUSCI -
TATE.
2994- FF. | NTERI NSTI TUTI ONAL TRANSFER.
2994- GG | MMUNITY.

S 2994-AA. DEFINITIONS. 1. "ADULT" MEANS ANY PERSON WHO | S El GHTEEN
YEARS OF AGE OR OLDER, OR | S THE PARENT OF A CH LD OR HAS MARRI ED.

2. "ATTENDI NG PHYSI Cl AN' MEANS THE PHYSI CI AN WHO HAS PRI MARY RESPONSI -
BILITY FOR THE TREATMENT AND CARE OF THE PATI ENT. WHERE MORE THAN ONE
PHYSI CI AN SHARES SUCH RESPONSI BI LI TY, ANY SUCH PHYSI CIl AN MAY ACT AS THE
ATTENDI NG PHYSI Cl AN PURSUANT TO THI S ARTI CLE.

3. "CAPACI TY" MEANS THE ABILITY TO UNDERSTAND AND APPRECI ATE THE
NATURE AND CONSEQUENCES OF A NONHOSPI TAL ORDER NOT TO RESUSCI TATE,
I NCLUDI NG THE BENEFI TS AND DI SADVANTAGES OF SUCH AN ORDER, AND TO REACH
AN | NFORMED DECI SI ON REGARDI NG THE ORDER.

4. " CARDI OPULMONARY RESUSCI TATI ON' MEANS MEASURES, AS SPECI FIED I N
REGULATI ONS PROMULGATED BY THE COWM SSI ONER, TO RESTORE CARDI AC FUNCTI ON
OR TO SUPPORT VENTILATION IN THE EVENT OF A CARDIAC OR RESPI RATORY
ARREST. SUCH TERM SHALL NOT | NCLUDE MEASURES TO | MPROVE VENTI LATI ON AND
CARDI AC FUNCTI ON | N THE ABSENCE OF AN ARREST.

5. "EMERGENCY MEDI CAL SERVI CES PERSONNEL" MEANS THE PERSONNEL OF A
SERVI CE OR AGENCY ENGAGED | N PROVI DI NG | NI TI AL EMERGENCY MEDI CAL ASSI ST-
ANCE, | NCLUDI NG BUT NOT LIM TED TO FI RST RESPONDERS, EMERGENCY MEDI CAL
TECHNI CI ANS, ADVANCED EMERGENCY MEDI CAL  TECHNI CI ANS AND  PERSONNEL
ENGAGED |IN PROVID NG HEALTH CARE AT CORRECTI ONAL FACI LI TIES, AS THAT
TERM |'S DEFI NED I N SUBDI VI SION FOUR OF SECTION TWO OF THE CORRECTI ON
LAW

6. "HEALTH CARE ACGENT" MEANS A HEALTH CARE AGENT OF THE PATI ENT DESI G
NATED PURSUANT TO ARTI CLE TVENTY-NI NE-C OF TH S CHAPTER.

7. "HEALTH OR SOCI AL SERVI CES PRACTI TI ONER* MEANS A REQ STERED PROFES-
SI ONAL NURSE, NURSE PRACTI TI ONER, PHYSIC AN, PHYSICI AN ASSI STANT,
PSYCHOLOG ST OR CERTI FI ED, LI CENSED MASTER SOCI AL WORKER OR LI CENSED
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CLI Nl CAL SOCI AL WORKER, LI CENSED OR CERTI FI ED PURSUANT TO THE EDUCATI ON
LAW ACTING WTHI N H'S OR HER SCOPE OF PRACTI CE.

8. "HOVE CARE SERVI CES AGENCY" MEANS AN ENTI TY CERTI FI ED, LI CENSED OR
EXEMPT UNDER ARTI CLE THI RTY-SI X OF TH S CHAPTER

9. "HGOSPI CE" MEANS A HOSPI CE AS DEFINED I N ARTI CLE FORTY OF THI S CHAP-
TER.

10. "HCSPI TAL" MEANS A GENERAL HOSPI TAL AS DEFINED I'N SUBDI VI SION  TEN
OF SECTION TWENTY-EI GHT HUNDRED ONE OF THI S CHAPTER AND A RESI DENTI AL
HEALTH CARE FACI LI TY AS DEFI NED I N SUBDI VI SI ON THREE OF SECTI ON TWENTY-
EIGHAT HUNDRED ONE OF THI S CHAPTER OR A HOSPI TAL AS DEFI NED I N SUBDI VI -
SION TEN OF SECTION 1.03 OF THE MENTAL HYA ENE LAWOR A SCHOOL NAMED I N
SECTI ON 13. 17 OF THE MENTAL HYA ENE LAW

11. "HCSPI TAL EMERGENCY SERVI CES PERSONNEL" MEANS THE PERSONNEL OF THE
EMERGENCY SERVICE OF A GENERAL HOSPI TAL, AS DEFI NED I N SUBDI VI SI ON TEN
OF SECTI ON TWENTY- El GHT HUNDRED ONE OF TH S CHAPTER, | NCLUDI NG BUT NOT
LIMTED TO EMERGENCY SERVI CES ATTENDI NG PHYSI CI ANS, EMERGENCY SERVI CES
REG STERED PROFESSI ONAL NURSES, AND REG STERED PROFESS|I ONAL  NURSES,
NURSI NG STAFF AND REQ STERED PHYSI CI AN ASSI STANTS ASSI GNED TO THE GENER-
AL HOSPI TAL' S EMERGENCY SERVI CE.

12. "MENTAL HYQ ENE FACI LI TY" MEANS A RESI DENTI AL FACI LI TY OPERATED OR
LI CENSED BY THE OFFI CE OF MENTAL HEALTH OR THE OFFI CE OF MENTAL RETARDA-
TI ON AND DEVELOPMENTAL DI SABI LI TI ES.

13. " NONHOSPI TAL ORDER NOT TO RESUSCI TATE" MEANS AN ORDER THAT DI RECTS
EMERGENCY WMEDI CAL SERVI CES PERSONNEL AND HOSPI TAL EMERGENCY SERVI CES
PERSONNEL NOT TO ATTEMPT CARDI OPULMONARY RESUSCI TATION IN THE EVENT A
PATI ENT SUFFERS CARDI AC OR RESPI RATORY ARREST.

14. "PATIENT" MEANS A PERSON WHO HAS BEEN OR WHO MAY BE | SSUED A
NONHOSPI TAL ORDER NOT TO RESUSCI TATE.

15. " SURROGATE" MEANS A PERSON AUTHORI ZED TO MAKE A HEALTH CARE DECI -
SION ON BEHALF OF A PATI ENT PURSUANT TO ARTI CLE TWENTY- NI NE-CC OF THI S
CHAPTER.

S 2994-BB. CENERAL PROVISIONS. 1. (A) EMERGENCY MEDICAL SERVICES
PERSONNEL, HOMVE CARE SERVI CES AGENCY PERSONNEL, HOSPI CE PERSONNEL, AND
HOSPI TAL EMERGENCY SERVI CES PERSONNEL SHALL HONOR NONHCSPI TAL ORDERS NOT
TO RESUSCI TATE, EXCEPT AS PROVI DED | N SECTI ON TWENTY- NI NE HUNDRED NI NE-
TY- FOUR-EE OF TH S ARTI CLE.

(B) A NONHOSPI TAL CORDER NOT TO RESUSCI TATE SHALL NOT CONSTI TUTE AN
ORDER TO WTHHOLD OR W THDRAW TREATMENT OTHER THAN CARDI OPULMONARY
RESUSCI TATI ON.

2. A NONHOSPI TAL ORDER NOT TO RESUSCI TATE MAY BE | SSUED DURI NG HOSPI -
TALI ZATI ON TO TAKE EFFECT AFTER HOSPI TALI ZATI ON, OR MAY BE | SSUED FOR A
PERSON WHO IS NOT A PATIENT IN, OR A RESI DENT O, A HOSPI TAL.

S 2994-CC. CONSENT TO A NONHOSPI TAL ORDER NOT TO RESUSCI TATE. 1. AN
ADULT W TH DECI SI ON- MAKI NG CAPACI TY, A HEALTH CARE AGENT, OR A SURROGATE
MAY CONSENT TO A NONHOSPI TAL ORDER NOT TO RESUSCI TATE ORALLY TO THE
ATTENDI NG PHYSICIAN OR IN VWVRITING | F A PATI ENT CONSENTS TO A NONHCSPI -
TAL ORDER NOT TO RESUSCI TATE VWHI LE | N A CORRECTI ONAL FACI LI TY, NOTI CE OF
THE PATI ENT' S CONSENT SHALL BE GVEN TO THE FACILITY DI RECTOR AND
REASONABLE EFFORTS SHALL BE MADE TO NOTI FY AN | NDI VI DUAL DESI GNATED BY
THE PATI ENT TO RECElI VE SUCH NOTI CE PRI OR TO THE | SSUANCE OF THE NONHOS-
Pl TAL ORDER NOT TO RESUSCI TATE. NOTI FI CATI ON TO THE FACI LI TY D RECTOR OR
THE | NDI VI DUAL DESI GNATED BY THE PATI ENT SHALL NOT DELAY | SSUANCE OF A
NONHOSPI TAL ORDER NOT TO RESUSCI TATE.

2. CONSENT BY A HEALTH CARE AGENT SHALL BE GOVERNED BY ARTICLE TWEN-
TY-NINE-C OF TH S CHAPTER



Co~NOoOUIT~hWNE

A 7729--D 21

3. CONSENT BY A SURROGATE SHALL BE GOVERNED BY ARTI CLE TWENTY- NI NE- CC
OF TH S CHAPTER, EXCEPT THAT: (A) A SECOND DETERM NATION OF CAPACITY
SHALL BE MADE BY A HEALTH OR SOCI AL SERVI CES PRACTI TI ONER; AND (B) THE
AUTHORITY O THE ETHICS REVIEW COW TTEE SET FORTH IN  ARTICLE
TWENTY-NINE-CC OF TH'S CHAPTER SHALL APPLY ONLY TO NONHOSPI TAL ORDERS
| SSUED | N A HOSPI TAL.

4. (A) VWHEN THE CONCURRENCE OF A SECOND PHYSI CI AN | S SOUGHT TO FULFI LL
THE REQUI REMENTS FOR THE | SSUANCE OF A NONHOSPI TAL ORDER NOT TO RESUSCI -
TATE FOR PATIENTS IN A CORRECTI ONAL FACILITY, SUCH SECOND PHYSIClI AN
SHALL BE SELECTED BY THE CH EF MEDI CAL OFFI CER OF THE DEPARTMENT OF
CORRECTI ONAL SERVI CES OR H' S OR HER DESI GNEE.

(B) WHEN THE CONCURRENCE OF A SECOND PHYSICIAN IS SOUGHT TO FULFILL
THE REQUI REMENTS FOR THE | SSUANCE OF A NONHOSPI TAL ORDER NOT TO RESUSCI -
TATE FOR HOSPI CE AND HOVE CARE PATI ENTS, SUCH SECOND PHYSI CI AN SHALL BE
SELECTED BY THE HOSPI CE MEDI CAL DI RECTOR OR HOSPI CE  NURSE COORDI NATOR
DESI GNATED BY THE MeEDI CAL DI RECTOR OR BY THE HOVE CARE SERVI CES AGENCY
DI RECTOR OF PATI ENT CARE SERVI CES, AS APPROPRI ATE TO THE PATI ENT.

5. CONSENT BY A PATIENT OR A SURROGATE FOR A PATIENT IN A MENTAL
HYG ENE FACILITY SHALL BE GOVERNED BY ARTICLE TWENTY-NI NE-B OF TH S
CHAPTER.

S 2994-DD. MANAG NG A NONHOSPI TAL ORDER NOTT TO RESUSCI TATE. 1. THE
ATTENDI NG PHYSI Cl AN SHALL RECORD THE | SSUANCE OF A NONHOSPI TAL ORDER NOT
TO RESUSCI TATE | N THE PATI ENT' S MEDI CAL RECORD.

2. A NONHOSPI TAL ORDER NOT TO RESUSCI TATE SHALL BE | SSUED UPON A STAN-
DARD FORM PRESCRIBED BY THE COW SSI ONER. THE COWM SSI ONER SHALL ALSO
DEVELOP A STANDARD BRACELET THAT MAY BE WORN BY A PATI ENT W TH A NONHOS-
Pl TAL ORDER NOT TO RESUSCI TATE TO | DENTI FY THAT STATUS; PROVI DED, HOWEV-
ER, THAT NO PERSON MAY REQUI RE A PATI ENT TO WEAR SUCH A BRACELET AND
THAT NO PERSON MAY REQUI RE A PATI ENT TO WEAR SUCH A BRACELET AS A CONDI -
TION  FOR HONORI NG A NONHOSPI TAL ORDER NOT TO RESUSCI TATE OR FOR PROVI D-
I NG HEALTH CARE SERVI CES.

3. AN ATTENDI NG PHYSI CIl AN VHO HAS | SSUED A NONHOSPI TAL ORDER NOTI' TO
RESUSCI TATE, AND WHO TRANSFERS CARE OF THE PATI ENT TO ANOTHER PHYSI CI AN,
SHALL | NFORM THE PHYSI CI AN OF THE ORDER.

4. FOR EACH PATIENT FOR VWHOM A NONHOSPI TAL ORDER NOT TO RESUSCI TATE
HAS BEEN | SSUED, THE ATTENDI NG PHYSI CI AN SHALL REVI EWVWHETHER THE ORDER
I'S STILL APPROPRI ATE I N LI GHT OF THE PATI ENT' S CONDI TI ON EACH TI ME HE OR
SHE EXAM NES THE PATI ENT, WHETHER I N THE HOSPI TAL OR ELSEVWHERE, BUT AT
LEAST EVERY NI NETY DAYS, PROVI DED THAT THE REVI EWNEED NOI' OCCUR MORE
THAN ONCE EVERY SEVEN DAYS. THE ATTENDI NG PHYSI CIl AN SHALL RECORD THE
REVI EW I N THE PATI ENT' S MEDI CAL RECORD PROVI DED, HOWEVER, THAT A REG S-
TERED NURSE WHO PROVIDES DIRECT CARE TO THE PATI ENT MAY RECORD THE
REVI EW I N THE MEDI CAL RECORD AT THE DI RECTION OF THE PHYSICIAN. I N SUCH
CASE, THE ATTENDI NG PHYSI Cl AN SHALL | NCLUDE A CONFI RVATI ON OF THE REVI EW
IN THE PATIENT'S MEDI CAL RECORD W TH N FOURTEEN DAYS OF SUCH REVI EW
FAI LURE TO COVPLY WTH THI' S SUBDI VI SI ON SHALL NOT RENDER A NONHCSPI TAL
ORDER NOT' TO RESUSCI TATE | NEFFECTI VE.

5. A PERSON WHO HAS CONSENTED TO A NONHOSPI TAL ORDER NOT TO RESUSCI -
TATE MAY AT ANY TI ME REVOKE H S OR HER CONSENT TO THE ORDER BY ANY ACT
EVIDENCI NG A SPECIFIC |INTENT TO REVOKE SUCH CONSENT. ANY HEALTH CARE
PROFESSI ONAL | NFORMVED OF A REVOCATI ON OF CONSENT TO A NONHCSPI TAL  ORDER
NOT TO RESUSCI TATE SHALL NOTI FY THE ATTENDI NG PHYSI CIl AN OF THE REVOCA-
TI ON. AN ATTENDI NG PHYSI CI AN WHO | S | NFORVED THAT A NONHOSPI TAL  ORDER
NOT TO RESUSCI TATE HAS BEEN REVOKED SHALL RECORD THE REVOCATI ON I N THE
PATI ENT' S MEDI CAL RECORD, CANCEL THE ORDER AND MAKE DI LI GENT EFFORTS TO
RETRI EVE THE FORM | SSUI NG THE ORDER, AND THE STANDARD BRACELET, |F ANY.
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6. THE COW SSI ONER MAY AUTHORI ZE THE USE OF ONE OR MORE ALTERNATI VE
FORME FOR | SSUI NG A NONHOSPI TAL ORDER NOT TO RESUSCI TATE (IN PLACE OF
THE STANDARD FORM PRESCRI BED BY THE COWM SSI ONER UNDER SUBDI VI SI ON TWO
OF THI S SECTION). SUCH ALTERNATI VE FORM OR FORMS MAY ALSO BE USED TO
| SSUE A NON HOSPI TAL DO NOT | NTUBATE ORDER. ANY SUCH ALTERNATI VE FORMS
| NTENDED FOR USE FOR PERSONS W TH MENTAL RETARDATI ON OR DEVELOPMENTAL
DI SABI LI TITES OR PERSONS W TH MENTAL | LLNESS WHO ARE | NCAPABLE OF MAKI NG
THEI R OAN HEALTH CARE DECI SI ONS OR WHO HAVE A GUARDIAN OF THE PERSON
APPO NTED PURSUANT TO ARTICLE ElI GHTY- ONE OF THE MENTAL HYG ENE LAW OR
ARTI CLE SEVENTEEN- A OF THE SURROGATE' S COURT PROCEDURE ACT MUST ALSO BE
APPROVED BY THE COWM SSI ONER OF MENTAL RETARDATI ON AND DEVELOPMENTAL
DI SABI LI TIES OR THE COW SSI ONER OF MENTAL HEALTH, AS APPROPRIATE. AN
ALTERNATIVE FORM UNDER THI'S SUBDI VI SI ON SHALL OTHERW SE CONFORM W TH
APPLI CABLE FEDERAL AND STATE LAW THI'S SUBDIVISION DOES NOT LIMT,
RESTRICT OR | MPAIR THE USE OF AN ALTERNATI VE FORM FOR | SSUI NG AN ORDER
NOT TO RESUSCI TATE | N A GENERAL HOSPI TAL OR RESIDENTI AL HEALTH CARE
FACI LI TY UNDER ARTI CLE TVENTY-ElI GAT OF THI S CHAPTER OR A HOSPI TAL UNDER
SUBDI VI SION TEN OF SECTI ON 1.03 OF THE MENTAL HYG ENE LAW OR A SCHOOL
UNDER SECTI ON 13.17 OF THE MENTAL HYG ENE LAW

S 2994-EE. OBLI GATI ON TO HONOR A NONHOSPI TAL ORDER NOT TO RESUSCI TATE.
EVMERGENCY MEDI CAL SERVI CES PERSONNEL, HOVE CARE SERVI CES AGENCY PERSON
NEL, HOSPI CE PERSONNEL, OR HOSPI TAL EMERGENCY SERVI CES PERSONNEL WHO ARE
PROVI DED W TH A NONHOSPI TAL ORDER NOT TO RESUSCI TATE, OR WHO | DENTI FY
THE STANDARD BRACELET ON THE PATI ENT'S BODY, SHALL COWPLY W TH THE TERMS
OF SUCH ORDER; PROVI DED, HOWEVER, THAT:

1. EMERGENCY MEDI CAL SERVICES PERSONNEL, HOVE CARE SERVI CES AGENCY
PERSONNEL, HOSPI CE PERSONNEL, OR HOSPI TAL EMERGENCY SERVI CES PERSONNEL
MAY DI SREGARD THE ORDER | F:

(A) THEY BELIEVE IN GOOD FAITH THAT CONSENT TO THE ORDER HAS BEEN
REVOKED, OR THAT THE ORDER HAS BEEN CANCELLED; OR

(B) FAM LY MEMBERS OR OTHERS ON THE SCENE, EXCLUDI NG SUCH PERSONNEL,
OBJECT TO THE ORDER AND PHYSI CAL CONFRONTATI ON APPEARS LI KELY; AND

2. HOSPI TAL EMERGENCY SERVI CES PHYSI Cl ANS MAY DI RECT THAT THE ORDER BE
DI SREGARDED | F OTHER SI GNI FI CANT AND EXCEPTI ONAL MEDI CAL Cl RCUMSTANCES
WARRANT DI SREGARDI NG THE ORDER.

S 2994-FF. | NTERI NSTI TUTI ONAL TRANSFER. | F A PATIENT WTH A NONHOSPI -
TAL ORDER NOT TO RESUSCI TATE IS ADM TTED TO A HOSPI TAL, THE ORDER SHALL
BE TREATED AS AN ORDER NOT TO RESUSCI TATE FOR A PATI ENT TRANSFERRED FROM
ANOTHER HOSPI TAL, AND SHALL BE GOVERNED BY ARTICLE TWENTY-NI NE-CC OF
THI'S CHAPTER, EXCEPT THAT ANY SUCH ORDER FOR A PATI ENT ADM TTED TO A
MENTAL HYGQ ENE FACI LI TY SHALL BE GOVERNED BY ARTICLE TWENTY-NINE-B OF
TH S CHAPTER.

S 2994-GG I MMUNITY. NO PERSON SHALL BE SUBJECTED TO CRI M NAL PROSE-
CUTION OR CIVIL LIABILITY, OR BE DEEMED TO HAVE ENGAGED IN UNPROFES-
SI ONAL CONDUCT, FOR HONORI NG REASONABLY AND I N GOOD FAI TH PURSUANT TO
THI'S SECTI ON A NONHOSPI TAL ORDER NOT TO RESUSCI TATE, FOR DI SREGARDI NG A
NONHOSPI TAL ORDER PURSUANT TO SECTI ON TVENTY- NI NE HUNDRED NI NETY- FOUR- EE
OF TH S ARTI CLE, OR FOR OTHER ACTI ONS TAKEN REASONABLY AND | N GOOD FAI TH
PURSUANT TO THI S SECTI ON.

S 3. Subdivision 1 of section 2805-q of the public health law, as
added by chapter 471 of the laws of 2004, is amended to read as foll ows:

1. No domestic partner OR SURROGATE AS DEFI NED BY SUBDI VI SI ON TWENTY-
NI NE OF SECTI ON TVWENTY- NI NE HUNDRED NI NETY- FOUR-A OF THI S CHAPTER shal |
be denied any rights of visitation of his or her donestic partner OR OF
THE PATIENT OR RESIDENT FOR WHOM HE OR SHE | S THE SURROGATE, when such
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rights are accorded to spouses and next-of-kin at any hospital, nursing
hone or health care facility.

S 4. The article heading of article 29-B of the public health law, as
added by chapter 818 of the laws of 1987, is amended to read as foll ows:

ORDERS NOT TO RESUSCI TATE FOR RESI DENTS OF MENTAL HYGQ ENE
FACI LI TI ES

S 5. Subdivisions 7, 10, 13 and 16 of section 2961 of the public
heal th | aw are REPEALED

S 6. Subdivisions 2, 4, 5 9 and 19 of section 2961 of the public
heal th | aw, subdivisions 2 and 19 as amended and subdivision 9 as renum
bered by chapter 370 of the laws of 1991 and subdivisions 4, 5 and 9 as
added by chapter 818 of the laws of 1987, are anmended to read as
fol | ows:

2. "Attendi ng physician” neans the physician selected by or assigned
to a patient in a hospital [or, for the purpose of provisions herein
governi ng nonhospital orders not to resuscitate, a patient not in a
hospital,] who has primary responsibility for the treatnent and care of
the patient. Were nore than one physician shares such responsibility,
any such physician may act as the attendi ng physician pursuant to this
article.

4. "Cardiopul nonary resuscitation" nmeans neasures[, as specified in
regul ations pronulgated by the conmm ssioner,] to restore cardiac func-
tion or to support ventilation in the event of a cardiac or respiratory
arrest. Cardiopul nonary resuscitation shall not include measures to
i mprove ventilation and cardiac functions in the absence of an arrest.

5. "Close friend" neans any person, eighteen years of age or older,
who [presents an affidavit to an attendi ng physician stating that he] is
a close friend of the patient [and that he], OR RELATIVE OF THE PATI ENT
(OTHER THAN A SPOUSE, ADULT CHI LD, PARENT, BROTHER OR SISTER) WHO has
mai nt ai ned such regular contact with the patient as to be famliar with
the patient's activities, health, and religious or noral beliefs [and
stating the facts and circunstances that denonstrate such famliarity]
AND WHO PRESENTS A SI GNED STATEMENT TO THAT EFFECT TO THE ATTENDI NG
PHYSI Cl AN.

9. "Hospital" means [a general hospital as defined in subdivision ten
of section twenty-eight hundred one of this chapter and a residentia
health care facility as defined in subdivision three of section twenty-
ei ght hundred one of this chapter or] a hospital as defined in subdivi-
sion ten of section 1.03 of the mental hygiene |law or a school named in
section 13.17 of the nental hygiene | aw

19. "Patient"” neans a person admtted to a hospital [or, for the
pur pose of provisions herein governing nonhospital orders not to resus-
citate, a person who has or may be issued a nonhospital order not to
resuscitate]j.

S 7. Section 2961 of the public health |aw is amended by addi ng a new
subdivision 6-a to read as foll ows:

6- A. "DOVESTI C PARTNER' MEANS A PERSON WHO, WTH RESPECT TO ANOTHER
PERSON:

(A) IS FORVALLY A PARTY I N A DOVESTI C PARTNERSHI P OR SI M LAR RELATI O\
SHP WTH THE OTHER PERSON, ENTERED | NTO PURSUANT TO THE LAWS OF THE
UNI TED STATES OR OF ANY STATE, LOCAL OR FOREI GN JURI SDI CTION, OR REQ S-
TERED AS THE DOVESTIC PARTNER OF THE OTHER PERSON W TH ANY REG STRY
MAI NTAI NED BY THE EMPLOYER OF El THER PARTY OR ANY STATE, MJNI Cl PALITY,
OR FOREI GN JURI SDI CTI ON; OR

(B) IS FORVALLY RECOGNI ZED AS A BENEFI Cl ARY OR COVERED PERSON UNDER
THE OTHER PERSON S EMPLOYMENT BENEFI TS OR HEALTH | NSURANCE; OR
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(C) |'S DEPENDENT OR MJUTUALLY | NTERDEPENDENT ON THE OTHER PERSON FOR
SUPPORT, AS EVI DENCED BY THE TOTALITY OF THE Cl RCUMSTANCES | NDI CATI NG A
MUTUAL | NTENT TO BE DOMVESTI C PARTNERS | NCLUDING BUT NOT LIMTED TO
COMWON OWNERSHI P OR JO NT LEASI NG OF REAL OR PERSONAL PROPERTY; COMVON
HOUSEHOLDI NG  SHARED | NCOVE OR SHARED EXPENSES; CHI LDREN | N COVIVON,
SI GNS OF | NTENT TO MARRY OR BECOVE DOVESTI C PARTNERS UNDER PARAGRAPH (A)
OR (B) OF THIS SUBDI VI SION;, OR THE LENGTH OF THE PERSONAL RELATI ONSHI P
OF THE PERSONS.

EACH PARTY TO A DOVESTIC PARTNERSH P SHALL BE CONSI DERED TO BE THE
DOVESTI C PARTNER OF THE OTHER PARTY. "DOMVESTIC PARTNER' SHALL NOT
| NCLUDE A PERSON WHO | S RELATED TO THE OTHER PERSON BY BLOOD I N A MANNER
THAT WOULD BAR MARRI AGE TO THE OTHER PERSON | N NEW YORK STATE. " DOVESTI C
PARTNER' ALSO SHALL NOT |NCLUDE ANY PERSON WHO | S LESS THAN EI GHTEEN
YEARS OF AGE OR VWHO | S THE ADOPTED CHI LD OF THE OTHER PERSON OR WHO IS
RELATED BY BLOOD IN A MANNER THAT WOULD BAR MARRI AGE | N NEW YORK STATE
TO A PERSON WHO | S THE LAWFUL SPOUSE OF THE OTHER PERSON.

S 8. Subdivision 1, paragraph (b) of subdivision 3 and subdivision 4
of section 2963 of the public health | aw, subdivisions 1 and 4 as added
by chapter 818 of the |aws of 1987 and paragraph (b) of subdivision 3 as
anended by chapter 23 of the laws of 1994, are anmended to read as
fol | ows:

1. Every adult shall be presunmed to have the capacity to make a deci -
sion regardi ng cardi opul nronary resuscitati on unl ess determ ned otherw se
pursuant to this section or pursuant to a court order[. A |lack of capac-
ity shall not be presuned fromthe fact that a commttee of the property
or conservator has been appointed for the adult pursuant to article
seventy-seven or seventy-eight of +the nental hygiene law, or that a
guar di an has been appointed pursuant to article seventeen-A of the
surrogate's court procedure act] OR UNLESS A GUARDI AN | S AUTHORI ZED TO
DECI DE ABOUT HEALTH CARE FOR THE ADULT PURSUANT TO ARTI CLE ElI GHTY- ONE OF
THE MENTAL HYG ENE LAW OR ARTI CLE SEVENTEEN- A OF THE SURROGATE' S COURT
PROCEDURE ACT. THE ATTENDI NG PHYSI Cl AN SHALL NOT RELY ON THE PRESUMP-
TION STATED IN THI'S SUBDIVISION IF CLINICAL INDICIA OF |INCAPACITY ARE
PRESENT.

(b) If the attending physician [of a patient in a general hospital]
deternmines that a patient |acks capacity because of nmental illness, the
concurring determnation required by paragraph (a) of this subdivision
shall be provided by a physician licensed to practice medicine in New
York state, who is a diplomate or eligible to be certified by the Aneri-
can Board of Psychiatry and Neurology or who is certified by the Aneri -
can Osteopat hic Board of Neurology and Psychiatry or is eligible to be
certified by that board.

4. Notice of a determnation that the patient |acks capacity shal
pronptly be given (a) to the patient, where there is any indication of
the patient's ability to conprehend such notice, together with a copy of
a statenment prepared in accordance wth section twenty-nine hundred
seventy-eight of this article, AND (b) to the person on the surrogate
list highest in order of priority listed, when persons in prior subpara-
graphs are not reasonably available[, and (c) if the patient is in or is
transferred from a nental hygiene facility, to the facility director].
Not hing in this subdivision shall preclude or require notice to nore
t han one person on the surrogate |ist.

S 9. Subdivisions 3 and 4 of section 2964 of the public health | aw
are REPEALED

S 10. Paragraph (a) of subdivision 2 of section 2965 of the public
health law, as added by chapter 818 of the |aws of 1987 and subpara-
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graphs (i), (ii), (iii), (iv), (v) and (vi) as redesignated and such
subdi vi si on as renunbered by chapter 370 of the laws of 1991, is amended
to read as foll ows:

(a) One person from the following list, to be chosen in order of
priority |isted, when persons in the prior [subparagaphs] SUBPARAGRAPHS
are not reasonably available, willing to make a deci sion regarding issu-
ance of an order not to resuscitate, and conpetent to make a deci sion
regardi ng i ssuance of an order not to resuscitate, shall have the
authority to act as surrogate on behalf of the patient. HOANEVER, SUCH
PERSON MAY DESI GNATE ANY OTHER PERSON ON THE LIST TO BE SURROGATE
PROVI DED NO ONE IN A H GHER CLASS THAN THE PERSON DESI GNATED OBJECTS

(i) a [conmttee of the person or] GUARDI AN AUTHORI ZED TO DECI DE ABOUT
HEALTH CARE PURSUANT TO ARTI CLE ElI GHTY- ONE OF THE MENTAL HYd ENE LAW OR
a guardi an OF A PERSON appoi nted [pursuant to] UNDER article seventeen-A
of the surrogate's court procedure act, provided that this paragraph
shall not be construed to require the appointnent of a [conmittee of the
person or] guardian for the purpose of naking the resuscitation deci-
si on;

(ii) the spouse, |F NOT LEGALLY SEPARATED FROM THE PATIENT, OR THE
DOVESTI C PARTNER

(ii1) a son or daughter eighteen years of age or ol der;

(iv) a parent;

(v) a brother or sister eighteen years of age or ol der; and

(vi) a close friend.

S 11. Paragraph (c) of subdivision 4 and subdivision 5 of section 2965
of the public health | aw are REPEALED.

S 12. Paragraph (d) of subdivision 4 of section 2965 of the public
health | aw, as added by chapter 818 of the laws of 1987 and such subdi -
vision as renunbered by chapter 370 of the laws of 1991, is anended to
read as follows:

[(d)] (© If the attending physician has actual notice of opposition
to a surrogate's consent to an order not to resuscitate by any person on
the surrogate list[, or, if the patient is in or is transferred froma
mental hygiene facility, by the facility director], the [phsyician]
PHYSI CI AN shall submt the matter to the dispute nedi ation system and
such order shall not be issued or shall be revoked in accordance wth
the provisions of subdivision three of section twenty-nine hundred
seventy-two of this article.

S 13. Subdivision 2 of section 2966 of +the public health law is
REPEALED,

S 14. Subdi vision 3 of section 2966 of the public health | aw, as
added by chapter 818 of the laws of 1987, is amended to read as foll ows:

3. Notwi thstandi ng any other provision of this section, where a deci-
sion to consent to an order not to resuscitate has been nade, notice of
the decision shall be given to the patient where there is any indication
of the patient's ability to conprehend such notice[, except where a
determination has been made pursuant to subdivision three of section
twenty-ni ne hundred sixty-four of this article]. If the patient objects,
an order not to resuscitate shall not be issued.

S 15. Paragraph (c) of subdivision 2 of section 2967 of the public
heal th | aw i s REPEALED.

S 16. Subdivision 1 of section 2970 of the public health law, as
anended by chapter 370 of the laws of 1991, is anended to read as
fol | ows:

1. For each patient for whoman order not to resuscitate has been
i ssued, the attendi ng physician shall review the patient's chart to

o
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deternmine if the order is still appropriate in light of the patient's
condition and shall indicate on the patient's chart that the order has
been revi ewed|:

(a) for a patient, excluding outpatients described in paragraph (b) of
this subdivision and alternate |evel of care patients, in a hospital,
other than a residential health care facility, at |east every seven
days;

(b) for an outpatient whose order not to resuscitate is effective
while the patient receives care in a hospital, each tine the attending
physician exam nes the patient, whether in the hospital or el sewhere,
provi ded that the review need not occur nore than once every seven days;
and

(c) for a patient in a residential health care facility or an alter-
nate level of care patient 1in a hospital,] each tine the patient is
required to be seen by a physician but at |east every sixty days.

Failure to conply with this subdivision shall not render an order not
to resuscitate ineffective.

S 17. Section 2971 of the public health |aw is amended by addi ng a new
subdivision 3 to read as foll ows:

3. FOR PURPCSES OF THI S SECTI ON, AN ORDER NOT TO RESUSCI TATE | SSUED BY
A GENERAL HOSPI TAL AS DEFI NED I N SUBDI VI SI ON TEN OF SECTI ON TWENTY- El GHT
HUNDRED ONE OF THI S CHAPTER, OR BY A RESI DENTI AL HEALTH CARE FACI LI TY AS
DEFI NED | N SUBDI VI SI ON THREE OF SECTI ON TVENTY- El GHT HUNDRED ONE OF THI S
CHAPTER, SHALL BE DEEMED A HOSPI TAL ORDER NOT TO RESUSCI TATE.

S 18. Subdivision 2 of section 2972 of the public health law, as
anended by chapter 370 of the laws of 1991, is anended to read as
fol | ows:

2. The dispute nediation systemshall be authorized to nediate any
di spute, including disputes regarding the determi nation of the patient's
capacity, arising under this article between the patient and an attend-
i ng physician or the hospital that is caring for the patient and, if the
patient is a mnor, the patient's parent, or anpng an attendlng physi -
cian, a parent, non-custodial parent, or |legal guardian of a mnor
patient, any person on the surrogate |ist, AND the hospital that is
caring for the patient [and, where the dispute involves a patient who is
inor is transferred froma nmental hygiene facility, the facility direc-
tor].

S 19. Subdivision 1 of section 2973 of the public health law, as
anended by chapter 577 of +the laws of 1993, is anmended to read as
fol | ows:

1. The patient, an attending physician, a parent, non-custodia
parent, or legal guardian of a mnor patient, any person on the surro-
gate list, the hospital that is caring for the patient and[, in disputes
involving a patient who is in or is transferred froma nental hygi ene or
correctional facility,] the facility director, nay comrence a specia
proceedi ng pursuant to article four of the civil practice |law and rul es,
in a court of conpetent jurisdiction, with respect to any dispute aris-
ing under this article, except that the decision of a patient not to
consent to issuance of an order not to resuscitate may not be subjected
to judicial review |In any proceedi ng brought pursuant to this subdivi-
sion chal l enging a decision regardi ng i ssuance of an order not to resus-
citate on the ground that the decision is contrary to the patient's
wi shes or best interests, the person or entity challenging the decision
must show, by clear and convincing evidence, that the decision is
contrary to the patient's wshes including consideration of t he
patient's religious and noral beliefs, or, in the absence of evidence of
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the patient's wshes, that the decision is contrary to the patient's
best interests. In any other proceedi ng brought pursuant to this subdi-
vision, the court shall nmake its determ nation based upon the applicable
substanti ve standards and procedures set forth in this article.

S 20. Section 2977 of the public health | aw is REPEALED

S 21. Subdivision 1 of section 2978 of the public health lawis
REPEALED and subdi vi sion 2, as added by chapter 818 of the |aws of 1987,
such section as renunbered by chapter 370 of the laws of 1991, is
amended to read as foll ows:

[2.] The comm ssioners of nmental health and nental retardation and
devel opnental disabilities[, in consultation with the conm ssioner of
health,] shall establish such regulations as may be necessary for inple-
mentation of this article with respect to those persons in nental
hygi ene facilities.

S 22. The openi ng paragraph of subdivision 1 of section 2979 of the
public health law, as added by chapter 818 of the laws of 1987, such
section as renunbered by chapter 370 of the laws of 1991, is anmended to
read as follows:

The [conm ssioner of health, after consultation with the] conm ssion-
ers of nental health and nental retardation and devel opnental disabili -

ties[,] shall prepare a statenent sunmarizing the rights, duties, and
requirenents of this article and shall require that a copy of such
st at enent :

S 23. Subdivisions 3 and 4 of section 2984 of the public health |aw,
as added by chapter 752 of the laws of 1990, are anended and a new
subdivision 5 is added to read as foll ows:

3. Notwithstanding subdivision two of this section, nothing in this
article shall be construed to require a private hospital to honor an
agent's health care decision that the hospital would not honor if the
deci si on had been nade by the principal because the decision is contrary
to a formally adopted policy of the hospital that is expressly based on
religious beliefs or sincerely held noral convictions central to the
facility's operating principles and the hospital would be permtted by
law to refuse to honor the decision if made by the principal, provided:

(a) the hospital has inforned the patient or the health care agent of
such policy prior to or upon adm ssion, if reasonably possible; and

(b) the patient is transferred pronptly to another hospital that is
reasonably accessible wunder the circunstances and is willing to honor
t he agent's deci sion AND PENDI NG TRANSFER THE HOSPI TAL COWLIES W TH
SUBDIVISION FIVE OF THIS SECTION. |If the agent is unable or unwilling
to arrange such a transfer, the hospital my intervene to facilitate
such a transfer. If such a transfer is not effected, the hospital shal
seek judicial relief IN ACCORDANCE WTH SECTION TWENTY-N NE HUNDRED
NI NETY- TWO OF THI' S ARTI CLE or honor the agent's deci sion

4. Notw thstanding subdivision two of this section, nothing in this
article shall be construed to require an individual as a health care
provider to honor an agent's health care decision that the individua
woul d not honor if the decision had been nade by the principal because
the decision is contrary to the individual's religious beliefs or
sincerely held noral convictions, provided the individual health care
provider pronptly infornms the health care agent and the hospital of his
or her refusal to honor the agent's decision. In such event, the hospi-
tal shall pronptly transfer responsibility for the patient to another
i ndi vidual health care provider willing to honor the agent's decision.
The individual health care provider shall cooperate in facilitating such
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transfer of the patient AND COWLY WTH SUBDIVISION FIVE OF TH S
SECTI ON

5. NOTW THSTANDI NG THE PROVI SIONS OF THI' S SECTI ON OR SUBDI VI SI ON TWD
OF SECTI ON TVENTY- NI NE HUNDRED EI GHTY-NINE OF THI S ARTI CLE, I F AN AGENT
DI RECTS THE PROVI SI ON OF LI FE- SUSTAI NI NG TREATMENT, THE DEN AL OF WHI CH
| N REASONABLE MEDI CAL JUDGVENT WOULD BE LI KELY TO RESULT | N THE DEATH OF
THE PATI ENT, A HOSPI TAL OR | NDI VI DUAL HEALTH CARE PROVI DER THAT DOES NOT
W SH TO PROVI DE SUCH TREATMENT SHALL NONETHELESS COWPLY W TH THE AGENT' S
DECI SI ON PENDI NG El THER TRANSFER OF THE PATI ENT TO A W LLI NG HOSPI TAL OR
| NDI VI DUAL HEALTH CARE PROVI DER, OR JUDI Cl AL REVI EW I N ACCORDANCE W TH
SECTI ON TVENTY- NI NE HUNDRED NI NETY- TWO OF THI' S ARTI CLE

S 24. Section 2980 of the public health |aw is amended by addi ng a new
subdivision 9-a to read as foll ows:

9- A, "LI FE- SUSTAI Nl NG TREATMENT" MEANS ANY MEDI CAL TREATMENT OR PROCE-
DURE W THOUT WHI CH THE PATIENT WLL DIE WTH N A RELATI VELY SHORT TI ME
AS DETERM NED BY AN ATTENDING PHYSICIAN TO A REASONABLE DEGREE OF
MEDI CAL CERTAINTY. FOR PURPOSES OF THI S ARTI CLE, CARDI OPULMONARY RESUS-
CITATION IS PRESUMED TO BE A LIFE SUSTAI NI NG TREATMENT W THOUT THE
NECESSI TY OF A DETERM NATI ON BY AN ATTENDI NG PHYSI Cl AN.

S 25. Paragraph 8 of subdivision (a) of section 81.22 of the nental
hygi ene |aw, as amended by chapter 438 of the | aws of 2004, is anended
to read as foll ows:

8. [consent to or refuse generally accepted routine or nmjor nedica
or dental treatnment subject to the provisions of subdivision (e) of
section 81.29 of this article dealing with Ilife sustaining treatnent;
t he guardi an shall nake treatnment decisions consistent with the findings
under section 81.15 of this article and in accordance with the patient's
wi shes, including the patient's religious and noral beliefs, or if the
patient's wi shes are not known and cannot be ascertained with reasonabl e
di ligence, in accordance with the person's best interests, including a
consideration of the dignity and uni qgueness of every person, the possi-
bility and extent of preserving the person's life, the preservation,
i nprovenent or restoration of the person's health or functioning, the
relief of the person's suffering, the adverse side effects associated
with the treatnent, any less intrusive alternative treatnents, and such
ot her concerns and val ues as a reasonable person in the incapacitated
person's circunstances would w sh to consider] (I) FOR DECI SIONS IN
HOSPI TALS AS DEFI NED BY SUBDI VI SION EIGHTEEN OF SECTION  TVENTY- NI NE
HUNDRED NI NETY-FOUR-A OF THE PUBLIC HEALTH LAW ACT AS THE PATI ENT' S
SURROGATE PURSUANT TO AND SUBJECT TO ARTICLE TWENTY-NINE-CC OF THE
PUBLI C HEALTH LAW AND (I11) IN ALL OTHER Cl RCUMSTANCES, TO CONSENT TO OR
REFUSE GENERALLY ACCEPTED ROUTI NE OR MAJOR MEDI CAL OR DENTAL TREATMENT,
SUBJECT TO THE DECI SI ON- MAKI NG STANDARD | N SUBDI VI SION FOUR OF SECTI ON
TVENTY- NI NE HUNDRED NI NETY- FOUR-D OF THE PUBLI C HEALTH LAW

S 26. Subdivision (e) of section 81.29 of the nental hygiene lawis
REPEALED,

S 27. The openi ng paragraph and paragraphs (a) and (b) of subdivision
1 and the opening paragraph of subdivision 4 of section 1750-b of the
surrogate's court procedure act, the opening paragraph of subdivision 1
as amended and paragraphs (a) and (b) of subdivision 1 as added by chap-
ter 105 of the |aws of 2007, the closing paragraph of paragraph (a) of
subdi vision 1 as anmended by chapter 12 of the laws of 2009 and the open-
i ng paragraph of subdivision 4 as added by chapter 500 of the [|aws of
2002, are anended to read as foll ows:

Unl ess specifically prohibited by the court after consideration of the
determination, if any, regarding a nentally retarded person's capacity
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to make health care decisions, which is required by section seventeen
hundred fifty of this article, the guardian of such person appointed
pursuant to section seventeen hundred fifty of this article shall have
the authority to nake any and all health care decisions, as defined by
subdi vi sion six of section twenty-nine hundred eighty of the public
health 1law, on behalf of the nentally retarded person that such person
could make if such person had capacity. Such decisions may include deci-
sions to withhold or withdraw |ife-sustaining treatnment[, as defined in
subdivision (e) of section 81.29 of the nental hygiene |law. FOR
PURPCSES OF THIS SECTION, "LIFE-SUSTAI NING TREATMENT" MEANS MEDI CAL
TREATMENT, | NCLUDI NG CARDI OPULMONARY RESUSCI TATI ON  AND NUTRI TI ON AND
HYDRATI ON PROVI DED BY MEANS OF MEDI CAL TREATMENT, WHICH 1S SUSTAI NI NG
LI FE FUNCTI ONS AND W THOUT WHI CH, ACCORDI NG TO REASONABLE MEDI CAL JUDG
MENT, THE PATIENT WLL DIE WTH N A RELATIVELY SHORT TIME PERI OD

CARDI OPULMONARY  RESUSCI TATION |'S PRESUMED TO BE LI FE- SUSTAI NI NG TREAT-
MENT W THOUT THE NECESSI TY OF A MEDI CAL JUDGVENT BY AN ATTENDI NG PHYSI -
CIAN. The provisions of this article are not intended to permt or
pronote suicide, assisted suicide or euthanasia; accordingly, nothing in
this section shall be construed to permt a guardian to consent to any
act or omssion to which the nentally retarded person could not consent

i f such person had capacity.

(a) For the purposes of making a decision to wthhold or wthdraw
life-sustaining treatnent pursuant to this section, in the case of a
person for whom no guardian has been appointed pursuant to section
seventeen hundred fifty or seventeen hundred fifty-a of this article, a
"guardi an" shall also nean a famly nenber of a person who (i) has
mental retardation, or (ii) has a devel opnental disability, as defined
in section 1.03 of the nmental hygiene law, which (A) includes nental
retardation, or (B) results in a simlar inpairnent of general intellec-
tual functioning or adaptive behavior so that such person is incapable
of managi ng hinself or herself, and/or his or her affairs by reason of
such devel opnental disability. Qualified famly nenbers shall be
included in a prioritized list OF SAID FAM LY MEMBERS pursuant to regu-
| ati ons established by the conm ssioner of nmental retardati on and devel -
opnmental disabilities. Such famly menbers nust have a significant and
ongoi ng invol verrent in a person's life so as to have sufficient know
| edge of their needs and, when reasonably known or ascertai nable, the
person's wi shes, including noral and religious beliefs. |IN THE CASE OF
A PERSON WHO WAS A RESI DENT OF THE FORMER W LLONBROOK STATE SCHOOL ON
MARCH SEVENTEENTH, NI NETEEN HUNDRED SEVENTY- TWO AND THOSE | NDI VI DUALS
VHO VWERE | N COVMUNI TY CARE STATUS ON THAT DATE AND SUBSEQUENTLY RETURNED
TO WLLOABROOK OR A RELATED FACILITY, WHO ARE FULLY REPRESENTED BY THE
CONSUMER ADVI SORY BOARD AND WHO HAVE NO GUARDI ANS APPO NTED PURSUANT TO
TH'S ARTICLE OR HAVE NO QUALI FI ED FAM LY MEMBERS TO MAKE SUCH A DECI -
SION, THEN A "GUARDI AN' SHALL ALSO MEAN THE W LLOWBROOK CONSUMER ADVI -
SORY BQOARD. A decision of such famly nenber OR THE W LLOWBROOK CONSUMER
ADVI SORY BOARD to withhold or withdraw |ife-sustaining treatnment shal
be subject to all of the protections, procedures and safeguards which
apply to the decision of a guardian to withhold or withdraw |ife-sus-
taining treatnent pursuant to this section

In the case of a person for whom no guardi an has been appoi nted pursu-
ant to this article or for whomthere is no qualified famly nenber OR
THE W LLOMBROOK CONSUMER ADVI SORY BOARD avail able to nake such a deci -
sion, a "guardian" shall also nean, notwi thstanding the definitions in
section 80.03 of the nental hygiene |Iaw, a surrogate deci sion-making
commttee, as defined in article eighty of the nental hygiene law. Al
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decl arations and procedures, including expedited procedures, to conply
with this section shall be established by regul ati ons pronul gated by the
commi ssion on quality of care and advocacy for persons wth disabili-
ties.

(b) Regulations establishing the prioritized Iist OF QUALI FIED FAM LY
MEMBERS requi red by paragraph (a) of this subdivision shall be devel oped
by the conm ssioner of nental retardation and devel opnental disabilities
in conjunction with parents, advocates and fam |y menbers of persons who
are mentally retarded. REGULATIONS TO | MPLEMENT THE AUTHORITY OF THE
W LLOABROOK CONSUMER ADVI SORY BOARD PURSUANT TO PARAGRAPH (A) OF THI S
SUBDI VI SI ON MAY BE PROMULGATED BY THE COWM SSIONER OF THE OFFICE OF
MENTAL RETARDATI ON AND DEVELOPMENTAL DI SABI LI TIES W TH ADVI CE FROM THE
W LLONBROOK CONSUMER ADVI SORY BOARD

The guardi an shall have the affirmative obligation to advocate for the
full and efficacious provision of health care, including |ife-sustaining
treatnment [as defined in subdivision (e) of section 81.29 of the nental
hygiene law]. In the event that a guardi an nakes a decision to wthdraw
or withhold life-sustaining treatnment froma nentally retarded person:

S 28. Issues to be considered by the task force on life and the |aw,
special advisory comittee. The New York state task force on life and
the law (referred to in this section as the "task force"), a body
created by executive order nunber 56 (issued Decenber 20, 1984), shal
consi der and make regul atory and statutory recomendations relating to
the fam |y health care decisions act (article 29-CC of the public health
law, referred to in this section as the "FHCDA"), including the foll ow
i ng:

1. The task force shall consider whether the FHCDA should be anmended
to incorporate procedures, standards and practices for decisions about
the withdrawal or w thholding of life-sustaining treatnent from patients

with mental illness or nmental retardation or devel opnental disabilities,
and frompatients residing in nmental health facilities. The task force
shall forma special advisory commttee to advise the task force inits

work under this subdivision. The special advisory commttee shal
consist of six task force nenbers, selected by the chair of the task
force, three persons selected by the conm ssioner of the office of
mental health, and three persons selected by the conm ssioner of the
of fice of nental retardation and devel opnental disabilities. The specia
advi sory comm ttee shall solicit comments froma broader range of inter-
ested persons.

2. The task force shall consider whether the FHCDA should be anended
to apply to health care decisions in settings other than general hospi-
tals and residential health care facilities.

S 29. This act shall take effect inmmediately; provided that sections
one through twenty-six of this act shall take effect on the first of
June next succeeding the date on which this act shall have becone a | aw,
and provided further that effective imediately it shall be |awful for a
hospital, as defined in subdivision 18 of section 2994-a of the public
health law, as added by this act to adopt a policy that is consistent
with the requirenments of article 29-CC of the public health | aw as added
by section two of this act or the nental hygiene law as anended by
sections twenty-five and twenty-six of this act and for a health care
provi der to accept and carry out a health care decision in accordance
with such requirenents for a patient in a hospital that has adopted such

policy.



